
Ignomntia lcgis neninem exatsat
Ignorance of the law, which everyone is bound to know, excuses no one.

Legal Maxim
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Griminal Law and Griminal
0ffences

Focus Questions
. What is a crime?
o What is the difference between summarv

and indictable offences?
. What elements or conditions must exist for

an action to be considered a crime?
o What criminal courts exist to interpret and

apply the law?
r How are crimes handled in the courts?

Figure 4-1

This Vancouver house
was the scene of a home
invasion. A home invasion
involves several people
who determine that the res-
idents are home and devise
a plan to confront, attack,
and subdue them. Robbery
is the goal. What kind of
evidence might officers be
looking for at this crime
scene to determine if a
home invasion occurred?
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The law exists to protect society and individuals and to keep order'

Criminal law deals with offences committed against society. Civil law

deals with offences committed against individuals.
The distinction between criminal law and civil law is obvious in

the following example. Suppose Ron decides to break into Kathy's
house to steal her electronic equipment. He breaks the door lock with

a crowbar and enters the house when no one is home. He leaves with

a laptop computer, a stereo-CD player, a D\rD player, and a digital

carnera, The Criminal Cofudescibes Ron's offence as "break and enter'o

and sets a penalty for committing the offence (see The Law, below).
For breaking and entering, Ron would be charged under criminal

law because he has done something that society considers unaccept-

able. People have the right to live safely in their own homes and to

keep their own possessions. If Ron is found guilty, he may have to pay

a fine, do community work, and/or be imprisoned. All these penal-

ties will resuit in a cost to him-either paying money and/ or being

deprived of his time and freedom. However, none of these penalties
compensates Kathy for her personal property losses. For this, she must

sue Ron for damages under civil law. This case would be heard at a

different time and in civil court. (For information on the civil courts,

see Chapter  11.)

The Need for Criminal Law
Criminal law helps to keep order in society. Penalties for crimes help to deter
(prevent) people fiom committing crimes. Criminal law emphasizes preven[ion

and penalties. It does not place much emphasis on compensating victims for

the losses suffered because of a crime. It is difficult, if not impossible, to com-

pensate victims for certain crimes. The victim of a murder can never be brought

back. The victim of a penniless thief will not be repaid.

q#.q

Figure 4-2

Ron escapes with Kathy's
stereo-CD player. Breaking and
entering is a criminal offence,
a crime against society.

Excerpts from the C,riminal Code

348.

( l )  Everyonewho

(a) breaks and enters a place with intent to
commit an indictable offence therein ...

is guilty

(d) if the offence is committed in relation to
a dwelling-house, of an indictable offence
and liable to imprisonment for life, and

(e) if the offence is committed in relation to
a place other than a dwelling-house, of

N E L

an indictable offence and liable to
imprisonment for a term not exceeding
ten years or ofan offence punishable on
summary conviction.

For Discussion
1. Why do you think that the punishment for

breaking into a dwelling-house (pdvate resi'
dence) is more severe than for breaking
into a business or store?

Chapter 4 Criminal Law and Criminal Offences 103



Figure 4-3
Former federal Health Minister
Allan Rock is shown with the
government's legal marijuana
crop. Canada's new medicinal
marijuana policy came into
effect in August 2001. lt
allows people who require
marijuana for medical reasons
to be exempt from narcotics
laws. They can grow mari-
juana, or have someone grow
it for them, and use it without
fear of prosecution.

Most people believe that criminal law should protect people and prop
erty. Some want harsh penalties to discourage potential offenders or to punish
people for wrongdoing. Others want the criminal justice sysrem to rehabil-
itate, or help, those who have already harmed society. Some think that crim-
inal law should have all these functions.

Parliament decides what is a crime and reg-
ularly passes laws to change the Crirninal Code.
At any given time, the Crirninal Codereflects
the values of society by declaring certain
actions to be criminal. Reform of the
Criminal Codeusually reflects a shift in these
values and may occur because of public pres
sure. For example, in Canada, there has been
some public pressure to decriminalize the use
of marijuana, which means that smoking mar-

ijuanawould no longer be a crime. However,
not everyone agrees with this proposed
change, and the issue is the subject of heated
debate.

Criminal Actions
Because different people have different
lalues and beliefs, they may disagree on which
actions are criminal. Law makers, lobbyists,
and members of the general public often

debate such topics as euthanasia (mercy killing), gun control, abortion, and
pornography. In a healthy, democratic society, such debates can help to deter-
mine what changes are needed in the law. In general, Parliament will reex-
amine Iaws if the public is overwhelmingly in favour of reform, if an issue
does not "go away," or if an interest group that opposes an existing law has
gained enough support to force a parliamentary debate.

The Law Commission of Canada has suggested that certain conditions must
exist for an act to be subject to criminal penalties. These are as follows:

o The action must harm other people.
o The action must violate the basic values of society.
r Using the law to deal with the action must not violate the basic values

of society.
o Criminal law can make a significant contribution to resolving the

problem.
Any reforms to the Crimi.nal Code rnust take these conditions into

consideration.

tO4 Unlt 2 Criminal Law



Svend Robinson is the NDP representative of
British Columbia's Burnaby-Douglas constituency.
First elected to the House of Commons in 1979 at
26, Robinson began his political career as the
youngest member of the NDP caucus. He has been
reelected six times.

Robinson is no stranger to controversy. He has
engaged in civil disobedience and has taken legal
risks to advance the causes he believes in. He sup-
ported Sue Rodriguez, a British Columbia woman
suffering from Lou Gehrig's disease, in her attempt
to convince the Supreme Court of Canada to legalize
doctor-assisted suicide. Though Rodriguez's efforts
to change t}:,e CrinrinalCod.efwled, she did die in 1994
with the help of an unidentified physician. Robinson
was at her bedside and witnessed her death.

Following her dea*r, a special Senate Committee
on Euthanasia andAssisted Suicide was appointed
on February 23,1994.It undertook "to examine and
report on the legal, social and ethical issues relating
to euthanasia and assisted suicide." In 1995, the
Senate committee voted 4 to 3 against legalization.
It was split on whether the current laws should be
rewritten.

In November 1997, Robinson tried to change the
lawwith a private bill. His move, like most bills not
sponsored by government, failed. Recent polls indi-
cate there is growing support among Canadians for
people being able to take control of their own dying
process, but there is no clear consensus about what
kind of rules are needed. Despite differences of
opinion within its membership, the Canadian

Review Your Underslanding (pages 103 to 105)
1. Explain the main purpose of criminal law.
2. Describe three functions of criminal law and provide

Medical Association continues to state that mem-
bers should not participate in euthanasia and
assisted suicide.

See Issue on page 134 for more on euthanasia.

For lliscussion
1. ldentify information from this plofile that sug-

gests Canadian attitudes about euthanasia
and assisted suicide are changing.

2. What is the position of the Ganadian Medical
Association?

3. Should courts decide on issues of euthanasia
or assisted suicide or should legislatots
decide? Explain.

Fieurc 4"|
Svend Robinson

brief examples to

Vis it wrvwlawnelson.com
and follow the l inks to
learn about law reform
and the work of the Law
Commission of Canada.

support your understanding.
3. When does Parliament decide to make certain actions criminal?
4. Why is it impoltant to have a fiee and open debate about possible

changes in the law?
5. According to the Law Commission of Canada, what conditions must

exist for an action to be considered a crime? Express your opinion on
whether you think each condition set out by the Law Gommission is
valid. Provide examples to support your opinion.

Chapter 4 Criminal Law and Criminal Offences 1O5



fhe Criminal Code does
not allow accused per-
sons to defend them-
selves on the grounds
that they did not know
they were committing an
offence. Section 19 of
the Code states that
"ignorance of the law by
a person who commits
an offence is not an
excuse for committing
that offence."

ln 1993, lhe Criminal
Code was changed to
make harassment a
crime in the wake of
some welFpublicized
cases of stalking and
harassment. Criminal
harassment includes
repeatedly following
someone, repeatedly
watching someone's
house or place of work,
and making threats of
violence.

1OO Unit 2 Criminal Law

In 1867, when Canada became a country, the provinces gave jurisdiction
(authority) over criminal law to the federal Parliament. This meant that
Parliament had the authority to decide which actions were crimes and to set
punishments for crimes (section 91 of the British Nmth America Act). Today,
this means that if you were to commit a criminal offence in any of the provinces
and territories, you would receive the same treatment whether you committed
the offence in British Columbia or in Nova Scotia.

Quasi-Criminal Law
Following Confederation, the prqvinces still had the right to pass some laws.
Technically, laws passed by the frovinces, territories, or municipalities are
not considered part of criminal faw. They are referred to as quasi-criminal
law because they resemble crimirral law but do not deal with actual crimes.
Traffic offences that fall under t}:'e Highway Trffic Act of each province and
bylaws passed by municipalities are examples of quasi-criminal law Breaking
these laws usually results in a fine.

The Gilminal Code
The Criminal Codeis the main source of criminal law in Canada. It describes
offences that are considered crimes, as well as punishments for crimes. Other
criminal offences are listed in statutes passed by Parliament, such as the
Controlled Drugs and Substances Act (formerly the Narcot'ic Control Act). You will
read about these statutes in later chapters.

Parliament is always reforming the Criminal Code to meet the needs of
Canadian society and to reflect its values. The judiciary (the judges and
courts)interpret the criminal laws and apply them to individual cases.Judges
have the power to determine if a law trespasses upon a citizen's rights as out-
lined in the Canadian Charter of Righx and Freed,oms. If this occurs, the law is
ruled to be unconstitutional and no longer in effect. Whenjudges make deci-
sions on important cases, these decisions may become precedents and may
be followed by otherjudges making decisions in similar cases. In this manner,
the judiciary helps to influence criminal law in Canada. These precedents
are often referred to in the Crimi.nal Code.

Review Your Undenstanding (page 106)
1. Why was the federal government given juilsdaction over criminal law?
2. Gompare quaslcrimlnal law to criminal law and provide an example of

each.
3. ldentify the purpose ol the Crimlnal Code of Canada.
4. When might a law be ruled unconstitutlonal?
5. How does the judiciary influence our criminal law?



If you attend a session at a Canadian court, you will hear people being charged
with summary conviction offences or indictable offences. Some offences can
be either summary or indictable, depending on the circumstances of the cases.
These are called hybrid offences because they could belong to either cate-
gory of offence.

Summary Conviction 0ffences
Summary conviction offences are minor criminal offences. People accused
of these offences can be arrested and summoned to courtwithout delay. The
maximum penalty for most summary convictions under the Criminal Code is

$ZOOO and/or six months in jail. In other statutes, more severe penalties for
summary offences are given. For example, the Controllcd Drugs and
Substances Acl specifies a maximum penalty of a fine of $2000 and/ or impris
onment for one year for possession of a narcotic.

lndietable Offences
Indictable offences are serious crimes that carry
more severe penalties than summary conviction
offences. The Criminal Code sets a maximum
penaltyfor each offence-up to life imprisonment
for some offences, such as homicide. It is up to
the trialjudge to decide the actual penalty. Some
indictable offences have a minimum penalty that
judges are forced to impose. For example,
impaired driving carries a minimum penalty that
can range from a $600 fine to five years impris-
onment, depending upon the number of times the
accused has committed the offence.

^#
Hybrid 0ffences
Hybrid offences are those for which the Crown attorney has the right to pro-
ceed summarily, and impose a less severe punishment, or to proceed by indict-
ment. Theft is an example of a hybrid offence, as section 334 of the Crirninal
Codemakes clear (see The Law page 108).

Review Your Understanding (pages 107 to 108)
1. Distinguish between a summary and indictable offence.
2. Compare the maximum penalty for summary and indlctable offences.

3. What choices does a Crown attorney have in dealing with a hybrid
offence?

r a s
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Figurc 4-5

This car crashed into a
Kingston, ontario, home.
The driver was charged with
impaired driving, A passenger
and someone in the house
were killed. Would this be a
summary or an indictable
offence?

Chapter 4 Criminal Law and Criminal Offences LO7



Excerpts from the C,rirninnl Code

334.

.,. everyone who commits theft

(a) is guilty of an indictable offence and liable
to imprisonmentfor a term not exceeding
ten years, where ... the value ofwhat is stolen
exceeds five thousand dollars; or

(b) is guilty

(i) of an indictable offence and is liable
to imprisonment for a term not
exceeding two years, or

(ii) of an offence punishable on sum-
marv conviction.

where the value ofwhat is stolen does
not exceed five thousand dollars.

For Discussion
1. Under what circumstances would a person

be charged by summary convictlon?
2. Under what circumstances would a person

be charged by indictment?

Two conditions must exist for an act to be a criminal offence: actus reus and
mens rea. In Latin, actus rzus means "a wrongful deed. " In other words, it must

be shown that the person committed an act prohibited by law.
Mms reameans "a guilty mind." Therefore, it must also be sholn
that the accused intended to commit the offence. These two
conditions must exist at the same time.

The Canadtan Charter of Rights and Freedom.r states in section
11(d) that a person is "to be presumed innocent until proven
guilty according to law." This means that the Crown attorney has
the responsibility to prove that actus reus and mzns rea existed at
the time the crime was committed. In addition, these conditions
must be proven beyond a reasonable doubt. If there is a rea-
sonable doubt in the mind of thejudge orjury that the accused
committed the crime, the accused will be acquitted and set free.

Actus Reus
The Criminal Code usually explains what must occur for an act
to be considered a crime. For example, section 348 clearly states
that two actions must occur during a break and enter for a
wrongful deed (actus rzus) to have occurred. The first is the break-
in itself; the second is the entry.

As you read earlier, Ron committed break and enter. You will
recall that he broke the door lock with a crowbar and entered
Kathy's house. !\4rat if he had only broken a kitchen window?

In this case, the break-in would have occurred, but not the entry. However,
if Ron reaches an arm through the window to climb in but someone scares
him off, he has still entered because a part of his body was in the house.

Actus reus can also describe a failure to do something. For example, it is
a crime for parents to withhold the necessities of life from their children.

Figure 4-6

Ron has "entered" Kathy's
house by putting his arm
through the kitchen window

108 Unit 2 Criminal Law



Mens Rea
Mens reais the second condition that must exist for an act to be considered

a crime. Mens reaexists if the offence is committed with (1) intent or knowl-

edge, or (2) recklessness.

Intent or l(nowledge
Intent is really the true purpose of an act. It is based on the facts and on what

a reasonable person would be thinking under the circumstances. Ron wants

to break into Kathy's house to steal her electronic equipment. He has the intent

to rob lhthy. That is the true purpose of his act, even if he denies it.

Intent can be either general or specific. A general intent to perform an

action means that the intent is limited to the act itself and the person has

no other criminal purpose in mind. In the case of assault, for example, the

Crown need only prove the intent to apply force. Intent can be inferred from

the fact that the accused did apply force. Similarly, for a charge of trespassing

at night, once the Crown has proven that the accused wasorr someone else's

property at night, the intent to be there is inferred. There is no need to prove

any other rnens re& to prove that a crime was committed.
Specific intent exists when the person committing the offence has a fur-

ther criminal purpose in mind. For example, you can infer specific intent

from Ron's offence of break and enter because it involves (1) an intentional

illegal action (breaking and entering a place) that is committed with the intent

to commit (2) a further illegal action (robbery, an indictable offence).

ln the case of R. v.
Daviault (1994), the
Supreme Court of
Canada ruled that
"extreme drunkenness"
was an appropriate
defence for certain
crimes, for example,
sexual assault. lt argued
that the intoxication of
the defendant was so
extreme that the situa-
tion was unlikely to
happen again.
. What element of a

cr ime is  miss ing in  a
situation of extreme
drunkenness? Should
self-induced intoxica-
tion be a defence to
drunkenness? ExPlain.

R. v. Molodowic
[2000]  1s.c.R.  420
Supreme Court of Canada

The accused suffered from a severe mental disorder
known as paranoid schizophrenia. After shooting and
killing his grandfather, he drove to a friend's house
and reported what had happened. He asked the
friend to call the police. After the police informed
the accused of his rights, he gave them a statement.

The accused was charged with second-degree
murder and was tried by a judge and jury. In his
defence, nvo psychiatrists testified that the accused
had a mental disorder and honestly believed that
he had to kill his grandfather to end his mental tor-
ment. They said that the accused did not have the
ability to appreciate that his action was morally
rrong at the time of the killing. The accused was
convicted of second-degree murder; he appealed

the verdict and the appealwas dismissed. The issue

in the appeal was whether the verdict was unrea-

sonable given the impact of the mental illness on

criminal responsibility.
The Supreme Court ruled that the appeal should

be allowed. A verdict of not criminally responsible
by reason of mental disorder was entered.

For Discussion
1. Wele actus reus and mens rea present at

the tlme this erlme was committed?
Explaln.

2. Why do you think the Supreme Gourt
allowed the appeal?

3. Should mental illness be used as a reason
to nulllfy criminal responsibility? Explaln
your opinion.

Ghapter 4 Criminal Law and Criminal Offences 1O9



Figure 4-7
Some U.S. states allow minors
to be tried as adults for some
murder cases and for sex
crimes if the defendant is at
least 14 years old. Kip Kinkel,
shown here, murdered his par-
ents before attacking his
classmates, killing two and
injuring 25. He was sentenced
to life imprisonment.

The law considers some people to be incapable of
forming the intent necessary to commit a crime.
Examples include people suffering from some forms of
mental illness, minors (children), or people who are so
drunk or "high" that they do not understand what they
are doing (see Case, page 109). These persons will be con-
sidered in Chapters 8 and 10.

Knowledge
The knowledge of certain facts can also provide the nec-
essary mens rea,. For example, section 342(7) (d) of the
Criminal Code says: "Every person who uses a credit card
knowing that it has been revoked or cancelled is guilty"
of an indictable offence. Here, it is only necessary to prove
that the person used the credit card, knowing that it had

been cancelled. It is not necessary to prove that there was an intent to defiaud.

Motive
The reason for committing an offence is called the motive. Motive is not the
same as intent, and it does not establish the guilt of the accused. The fact that
Ron wanted to steal Kathy's electronic equipment in order to pawn it for cash
is not relevant to his guilt. In addition, a person can have a motive and not
commit an offence. Suppose that a suspicious fire kills a man whose wife is
having a serious affair with another man. The wife may have had a motive to
kill, but unless it can be shown that she acted to cause the fire, or failed to act,
she has not committed an offence. Motive may be used as circumstantial evi-
dence-indirect evidence that would lead you to conclude that someone is
guilty. However, the elements of the offence must be proven to obtain a con-
viction. Thejudge may also refer to the motive for an offence during sentencing.

Recklessness
Recklessness is the careless disregard for the possible results of an action.
\A/hen people commit acts with recklessness, they may not intend to hunt
anyone. However, they understamd the risks of their actions and proceed to
actarrryay. Driving over the speed limit and cutting people off in traffic could
result in criminal charges if injury occurs as a result of these actiorrs. Mens
reawould exist if such recklessness were proven.

0ffences without a Mens Rea
Some offences are less serious than those found inthe Criminal Codn. To prove
that these offences occurred, it is not necessary to prove rnens re&. These
offences are usually violations of federal or provincial regulations passed to
protect the public. Speeding, "short-weightingn'a package of food, and pol-
luting the environment are all ex[mples of regulatory offences. Regulatory
offences also carry lesser penaltids. As a result, they do not carry the stigma
associated with a criminal conviction.

110 Unit 2 Criminal Law



R. v. Wilson
[2001] B.C.W.L.D. 561
Brit ish Columbia Court of Appeal

Marven Wilson was convicted of dangerous driving
causing death and received a sentence offour years.
The same judge also acquitted him of impaired
driving causing death. Wilson decided to appeal his
sentence.

In 1996, Wilson had tried to overtake a pickup
truck driven by his friend Todd McComber. Both
had been drinking alcohol. Wilson hit McComber's
truck, which caused it to roll over several times.
Rocky Cameron, a passenger, was thrown from the
truck and died of his injuries. Neither man was
wearing a seat belt. Police arrested Wilson for being
intoxicated in a public place, but did not take breath
samples. Wilson had several previous convictions
for drinking and drMng, not wearing a seat belt,
and speeding.

In his appeal, Wilson argued that the sentence
was too harsh. He said that the trialjudge had made

a mistake-the judge had convicted him of dan-
gerous driving causing death while under the influ-
ence of alcohol but had acquitted him of the
impaired driving charge. This was a contradiction.
The three Court of Appeal judges agreed with
Wilson and reduced his sentence to three years'
imprisonment.

For Discussion
1. ls there intent or recklessness in this case?

Explain.
2. What contradiction is the Gourt of Appeal

referring to in the trial decision?
3. What mistake did the arresting police make

and how did it influence the decision of the
case at trial?

4. Which verdict do you suppolt? Justify your
opinion by using the facts from the case to
support your view.

R. v, Memarzadeh
(2001) t42.  O.A.C.28t
Ontario Court of Appeal

On June 29, 1997 , Said Memarzadeh was released
from a police station with a written promise to
appear in court on a certain date. Later that day,
a citizen complained that a number of items had
been stolen from a home near the police station.
Although there was no evidence that a break-in had
occurred, Memarzadeh's written notice to appear
in court was found in the home.

Memarzadeh was arrested and convicted of break
and enter. He received a 3Gday sentence. At his trial,
he said he could not remember being at the police
station on the day of the break and enter. It also
emerged that he had spent eightyears in an Iranian

jail as a political prisoner and had undergone three
brain operations following some severe beatings.

Memarzadeh successfully appealed his conviction
for break and enter. The appeal court decision said
there was no evidence that the home had been
broken into, or that the accused had been on the
premises. The fact that Memarzadeh's document-
the promise to appear in court-was found in the
home did not prove he had been there.

For Discussion
1. ldentify the actus reus in this case.
2. Did mens rea exist hete? Explain.
3. With which decision do you aglee, the trial

court decision or the appeal court decision?
Explain your answer.

Chapter 4 Criminal Law and Criminal Offences LLL



Fieurc 4-8
Ron is checking Kathy's win-
dows to see how secure they
are. He has gone beyond the
preparation stage and is
making an attempt to break
and enter Kathy's house.

LlZ Unit 2 Criminal Law

There are two tlpes of regulatory offences: strict liability offences arid
absolute liability offences. To prove a strict liability offence, it is only nec-
essary to prove that the offence was committed. The accused can put for-
ward the defence of due dilige{rcee which means that the accused took
reasonable care not to commit the offence or honestly believed in a mistaken
set of facts.

Absolute liability offences are similar to strict liability offences in that the
Crown does not have to prove mens rea. However, absolute liability offences
have no possible defenceiue diligence is not accepted as a defence for com-
mitting such offences. If the person committed the achn ra.u, he or she is guilty,
no matter what precautions were taken to avoid committing the offence.

Canadian law does not specify which regulatory offences are strict lia-
bility or absolute liability. Itis left to the courts to decide what the government
intended. Because absolute liability offences provide little opportunity for
a successful defence, the Supreme Court of Canada ruled in fu B.C, Motar
Vehicle Acl (1985) that a prison term for an absolute liability offence was
unconstitutional.

Attempt
A person who intends to commit a crime but fails to complete
the act may still be guilty of a criminal offence. In Ron's case,
a police officer could have observed him walking around the
house at night with a flashlight, trFng the doors to see if th$y
were locked. Ron would be found guilty of an attempt to bre{k
and enter under gection 24(1) of the Criminal Cod,e.

As with any crilme, proving attempt means proving thft
there was intent to commit the offence .'[he actus reus fdr
an attempt begins when the person takes the first step towald
committing the crime. It is the judge who decides-even
in trial byjury-when the preparation stage has ended and
the attempt stage has begun. For example, Ron preparld
for his crime by buying housebreaking tools and noting whln
Kathy entered and left the house. However, itwas onlywhfn
he took his first step toward the actual break-in that tie
attempted the crlme.

During a trial, if the Crown is unable to prove that ttrie
offence was committed but only that an attempt was madp,
the accused may be convicted of the attempt. If the accusld
was originally charged with the attempt, but the evidence indi-
cates that the offence was actually committed, thejudge m4y
order the accused to be tried for the offence itself.

Conspiracy
A conspiracy is an agreement betwleen two or more people to commit a cri
or to achieve something legal by doing something illegal. For example,
Ron and Hank discuss their planb to break into Kathy's house to steal h



R, v, Bernier
2001 BCCA 394
British Columbia Court of Appeal

A trial judge convicted Bernier of robbery while
using a firearm; assault while using a weapon;
breaking and entering a residence and committing
theft; and possession of stolen property of a value
less than $5000. Bernier appealed the first tlvo con-
viction charges but not the other convictions.

Bernier was a member of a home-invasion gang
in 1997. The gang broke down the door of Dean
Eve's basement aparffnentwhile one member yelled:
'?olice, on your hands and knees!" They handcuffed
Eve, who testified *rat one of *re gang members had
a gun. The gang members told him they were
looking for money and drugs. They took $300 and
then hit Eve on the head with the butt of the gun,
causing injury. When the homeowner returned, he
found that his upstairs apartment had been ran-
sacked and several items were missing. When the
gang members were arrested, some of the stolen
items were found in their possession.

Bernier's trial judge ruled that he had intent to
aid others to commit an offence. Bernier claimed
that he did not know that a gun would be used
during the home invasion. He felt that he should
be found not guilty of the weapons offences. On
appeal, the threejudges could find no evidence that
Bernier knew ofaweapon or ought to have known
that itwould be used at the scene of the crime. They
substituted the more serious weapons charges with
the less serious charges ofrobbery and assault.

For Discussion
1. What is a "home invasion"? What crimes

are associated with it?
2. Why do you thlnk "robbery while using a

flrearm" and "assault while using a
weapon" ate mole serlous than "tobbety"
and "assault"?

3. Why do you think the appeal court substi-
tuted the less serious charges of tobbely
and assault?

credit cards, they have conspired to commit a crime. Even if they do not carry
out the plan, they have agreed to a conspiracy to commit the crime.

In a conspiracy, all the people involved must be serious in their intention
to commit the crime. Jokes or threats are not considered conspiracy.

Review Your Understanding (pages 108 to 113)
1. ldentify the two elements that must exist for a crime to be committed.
2. Actus reus does not always require an action to be committed. Give an

example of such a circumstance.
3. Distanguish among the different categories oi mens rea and provide an

example for each.
4. Dastinguish between general and specific intent.
5. How is motive used in a criminal trial?
6. For which offence is the defence of due diligence available? Explain how

it would be used.
7. ldentify the element of a crime that must be proven in an absolute lia-

bility offence. Why do such regulatory offences exist?
8. When does an attempt begin? Provide an example of a situation where a

criminal chalge of attempt could be made.
9. When could individuals be charged with conspiracy?
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Husbands and wives
are exempt from being
charged as accessories
to each other because ot
traditional attitudes. Manv
of our current laws were
inherited from the
common law where the
wife was considered to be
one with her husband. lt
has been suggested that
these laws do not reflect
current values in our
society.

A person who commits an offence, aids a person to commit an offence, or
abets a person in committing an offence is defined as a pafty to a crime under
section 2l of the Crirninal Code.

Aiding or Abetting
Aiding means to help someone commit a crime. Abetting means to encourage
someone to commit a crime. Two things must be proven before an accused
can be convicted of aiding or abetting. First, the accused had knowledge that
the other person intended to commit the offence. Second, the accused actu-
ally helped or encouraged the person to commit the offence. Mere presence
at the scene of the crime does not provide conclusive evidence of aiding or
abetting. Under section 21(2) of the Criminal Code, a person who plans an
offence is just as guilty as a person who actually commits it.

To counsel (suggest) or incite (urge) someone to commit a crime is also
an offence. If Ron urges a friend to take an unlocked car with the keys in it
for ajoy ride, he is inciting another to commit an offence. Even if the offence
is not carried out, the person who incites the offence-Ron-can receive
the same penalty as the person who attempts it.

Accessory after the Fact
An accessory after the fact is someone who helps a criminal escape deten-
tion or capture. Helping someone escape capture includes providing food,
clothing, or shelter to the offender. One exception to this law is the favoured
relationship between a legally married couple. A man or a woman cannot
be held responsible for assisting in the escape of a spouse and someone
escaping with the spouse.

R. v. Goodine
(1993) 141 N.B.R. (2d) 99
New Brunswick Court of Appeal

One summer afternoon in 1992, Todd Johnston
went for a ride with his girlfriend and two friends,

Jason Boyd and Cory Goodine. After driving on
some country roads near Arthurette, New
Brunswick, Johnston stopped the truck. Without
warning, he shot Boyd in the head with a revolver.
He then removed Boyd's body from the truck and
dragged it a short distance.

Still holding the revolver, Johnston ordered
Goodine to 'get off the truck and help me because

you're in on this, too." Goodine obeyedJohnston's
orders tO drag the body into the woods. When the
victim moaned, Johnston shot Boyd again in the
back of the head. Medical evidence at trial indicated
that either shot would have caused Boyd's death.

A few days later, Goodine told two of his friends
about the murder and led them to Boyd's body. The
next day, the friends reported the incident to the
police, who arrested Goodine and charged him with
being an accessory after the fact to murder. The
accused was acquitted following a trial byjury. The
Crown appealed to the Court of Appeal, but the
appeal ltas dismissed.

eontlnued )
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For Discussion
1. Why did the Crown appeal the accused's

acquittal?
2. What is the actus reus of accessory after

the fact?
3. Why was Goodine not charged with aiding

and abetting?

What defence would be open to Goodine to
explain his actions?
On what basis do you think the jury
acquitted Goodine? Explain.

The Anti-Terrorism Act
states that someone
who knowingly takes
in a terrorist, takes part
in terrorism, or is an
accomolice commits an
indictable offence and
could receive up to 10
years' imprisonment.
Facil itating a terrorist act
could get up to 14 years.
Convicted leaders of ter-
rorist acts can receive
up to l ife imprisonment.

Visit www.lawnelson.com
and follow the l inks to
learn about the Federal
Court of Canada.

4.

5.

Review Your Understanding (pages L1-4 to LLS)
1. According to section 2L oJ the Criminal Code, who may be a party to an

offence?
2. Distinguish between "aid" and "abet."
3. What is the significance of section 2L(21 ot the Cilminal Code?
4. ldentify who may be considered an accessory after the fact.

Thousands of cases go to trial each year. The cost of operating the criminal
justice system, which is paid for by the taxpayeq is very high. As a result, the
structure and procedures of Canadian courts are constantly changing to pro-
vide greater efficiency.

Jurisdiction over the court system is divided between the federal and provin-
cial governments. The Const'itution Act, 1857, gave the provincial governments
jurisdiction over the administration ofjustice in their provinces. The provinces
organize and maintain their provincial courts by, for example, providing court-
houses and court staff. The federal government controls criminal law and
establishes procedures to be followed in criminal matters.

The Constitution Act, 1857, also gave the federal government the authority
to set up two other courts. One of these is the Court of Appeal for Canada,
known as the Supreme Court of Canada. The other court is the Federal Court,
which reviews decisions of federal boards and commissions, among other activ-
ities. It does not, however, deal with criminal law

I The Gilminal Court System in Ganada

is the highest appeal court in Canada

has unlimited jurisdiction in criminal matters

hears appeals from provincial appeal courts

hears cases of national importance; for example, interprets the Charter or clarifies a criminal
law matter

generally grants leave (permission) before the appeal will be heard

sets national precedent; decisions must be followed by all judges in all courts of Canada
continued )
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I The Gdminal Court System in Canada (continued)

hears appeals from the Trial Division of Provincial Supreme Courts

sets province's precedent; decisions must be followed by all judges in that province

tries the more severe crimes such as manslaughter and sexual assault, and most severe
indictable offences such as murder and treason

hears criminal appeals in summary conviction cases

sets province's precedent; decisions must be followed by Provincial Courtjudges in that province

anaigns (reads the charge and enters the plea) all criminal cases

holds preliminary hearings in most severe indictable offences, but the accused can elect to
have the case tried in higher court

hears and tries criminal summarv conviction cases and the least serious indictable offences
such as theft under $5000

Figure 4-9

Distinguish between the
"highest" and "lowest" courts
in Canada. ldentify the juris-
diction for each level of court.

Reference Re Milgaard
lL992l1 S.C.R.  866
Supreme Court of Canada

t 1

I

David Milgaard was found guilty of the rape and
murder of Gail Miller in a trial byjudge andjury in
1970. He was sentenced to life in prison at the age
of 17. The Saskatchewan Court of Appeal affirmed
his conviction, and his request to appeal to the
Supreme Court of Canada was dismissed. Milgaard
went to prison.

In 1992, the Supreme Courtof Canadareviewed
the case because of fresh evidence. One of the key
witnesses at the original trial admitted he had lied
about Milgaard's involvement in the crime. The
Supreme Court ruled that the continued conviction
of Milgaard was a miscarriage ofjustice. However,
it was not satisfied beyond a reasonable doubt that
Milgaard was innocent. It recommended that the
conviction be quashed and a new trial ordered.

Figurc 4-10

David Milgaard and his mother, Joyce, walk through the
Winnipeg Airport the day after DNA evidence cleared him of
the 1969 rape and murder of Gail Miller.

continued )
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It also noted that the attorney general for the
province of Saskatchewan did not have to pursue
a new trial. Milgaard was released after serving 22
years in jail.

In 1997, a new forensic tool-DNA testing-
proved that Milgaard was innocent of the crime,
and his name was cleared forever. In 1999, Larry
Fisher, a serial rapist who had seven rape convic-
tions, was convicted of the original crime. The
Canadian and Saskatchewan governments awarded
David Milgaard and his family $10 million in dam-
ages and apologized for the injustice that had been
done to him. It was the largest settlement in
Canadian history.

When asked about his wrongful conviction,
Milgaard replied, 'The question shouldn't be, how
do I feel about this? The question should be, how
did this happen?"

For Discussion
1. Should a 17-yearcld be imprisoned wlth

hardened criminals? Explain.
2. Summarize the ruling of the Supreme Coult

of Ganada in this case.
3. Did Milgaald and his family receive ade-

quate compensation for his 22 years spent
in Jail. Explain.

Griminal Offences and Procedures
As noted earlier, summary offences and more serious indictable offences have
different trial procedures. These will be examined in more detail in the fol-
lowing chapters.

I Examples 0f Categories of Indictable 0ffences

theft (under $5000) mur0er
mischief (under $5000) Ireas0n

fraud (under $5000) piracy

driving while disqualified weapon offences bribing a judicial official

Summary and Minor Indictable Offences Procedures
There is a six-month limitation period for the laying of a charge for a sum-
mary offence. This means that a person must be charged within six months
of committing an offence. The provincial courtjudge hears the evidence and
gives the verdict for summary and minor indictable offences.

For some quasi<riminal offences under provincialjurisdiction, such as traffic
offences, a court appearance is not usually necessary. However, entering a
plea of "not guilty" in such a situation requires a court appearance. Merely
signing the "guilty" plea on the ticket citation or order is sufficient. Of course,
the fine must also be paid.

Visit www.lawnelson.com
and follow the l inks to
learn more about the
David Milgaard case.

Figure 4-11

Why do you think there are
different trial procedures for
different types of offences?
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R. v. Wust
t200ol 1 s.c.R. 455
Supreme Court of Canada

The accused pleaded guilty to a charge of robbery
with a firearm. When he was sentenced, he had been
in custody for seven and a half months. The judge
sentenced him to four and a half years' imprison-
ment less one year for time already served.

The Crown appealed the sentence, arguing that
it was far too light. It wanted a sentence of seven
to eight years with no time off for time served. It
argued that the three-and-a-half-year sentence was
less than the four-year mandatory sentence required
for using a gun while committing a crime. In its
opinion, the judge had made an error when
deciding the sentence.

In 1998, 76 percent of
violent crimes in Canada
were assaults. Of these,
90 percent did not involve
a weaoon or result in
serious injury. The next
largest category of violent
crimes was robbery. Less
than 1 percent of violent
crimes involved homicide
or attemoted homicide.
Violent crimes accounted
for 12 percent of all
crimes committed.

The Supreme Court of Canada disagreed. It ruled
that the goal of sentencing is to provide a fair sen-
tence and the best person to do this is the judge
who passes sentence. Judges give credit for time
already servedwhen deciding the sentence and this
is what happened here. The Supreme Court ruled
that the original sentence must stand.

For Discussion
1. How would you classify the offence of

robbery?
2. What is the mandatory sentence required

for using a gun while committing a crime?
3. Do you think the Supreme Gourt is settlng a

precedent in this case? Explain.

Indictable Offences Procedures
If an offence is indictable, there is no time limit for the laying of a charge
after the offence has been committed. Minor indictable offences are treated
very much like summary offences. For more serious indictable offences, the
accused is allowed to choose the trial procedure: by a provincial courtjudge,
a higher courtjudge, or ajudge and jury. Most indictable offences are clas-
sified as serious. They include such offences as sexual assault and weapons
offences. The most serious indictable offences are tried by ajudge andjury.
These include murder and treason.

Review Your Understanding (pages 115 to 118)
1. What types of cases does the Supreme Court of Canada handle?
2. What is the legal effect when a decision is made by the Supreme Gourt

of Ganada?
3. What types of cases are handled by the Federal Gourt of Ganada?
4. What functions do the provincial Supreme Gourts perform?

5. How are summary, minor indictable, and quasi+riminal offences handled?
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ln Griminal Law
Careers in police work or correctional services
are well suited to people who are self-confident
and assertive and who can remain calm in haz-
ardous situations. Being a keen observer of
people and having an ability to work indepen-
dently, as well as part of a team, are other
desirable qualities for this line of work.

ffi Visit www.lawnelson.eom and follow
the links to research the diffetent pro-
grams in criminology offered by Ganadian
colledes and universities.

In Focus
Police Officet
Police officers are responsible for maintaining public
safety and order and enforcing laws and regulations.
Police assigned to criminal investigations gather evi-
dence from crime scenes, interviewwitnesses, make
a"rrests, and testify in court. Officers assigned to trafEc
patrol enforce traffic laws, provide emergency assis-
tance, and investigate traffic accidents. Police offi-
cers visit classrooms or community centres to talk
about crime prevention and safety.

Probation Officer
Probation officers interview offenders to determine
if they can safely rejoin the community. They help

Figure 4-12

Police officers

Figure 4-13

Correctional services
officer

to plan rehabilitation programs and set limits on the

conduct of offenders. Clients must meet with their

probation officers on a regular basis to evaluate

progress and to determine if probation orders are

being followed,

Gorrectional Services Officer
Correctional services officers watch over prisoners

and maintain order in correctional facilities.

They supervise prisoners during work periods,

mealtimes, and recreational breaks. They also guard

prisoners moving between correctional facilities

and monitor any potential prison disturbances and

escape attempts. Officers work outdoors in all kinds

of weather conditions. Indoors, conditions for these

officers can be noisy and overcrowded.

tareer Exploration Activity
As a class, explore the caleer opportunities in police work and correctional services. The information you
compile can be used to profile various law-related careers for a guidance bulletin-boatd display' or you may
choose to run a law-related career fair.
1. Use the Internet, your local emptoyment informatiori centre, or contact the local authorities to conduct

research into these careets.
2. Briefly summarize the education and training requirements, wage rates, working conditions, and future

job prospects for police, probation, and correctional officers. Record the infolmation on index cards.
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Will Stricter Gun Gontrol Make Ganada
a Safer Place?

Figure 4-14
This pro-gun rally was held in Ottawa in September 1998 to protest the
Firearms Act. What do some of the signs say about protesters' views?

In 1995, Parliament passed the Firearms,4cL This
law required any Canadian who had a gun to
obtain a licence for it byJanuary 1, 2001. A
licence allows a person to own or buy guns and
ammunition. Gun owners who fail to obtain a
Iicence can be imprisoned for up to five years
or have their guns seized. Canadians who
applied for a gun licence in time paid $10 for
a licence. Those who did not make the dead-
line have to pay $60 and attend a firearms
course costing up to $60.

About 1.8 million gun owners applied for
licences and met the deadline, but there are
still an estimated 400 000 ownerswho have not.
According to the Fire Arms Centre, 2238
Iicences have been refused. Anyone who does
not have a licence will have his or her firearms
seized by the police and can receive up to five
years in prison.

ByJanuary 7,2003, gun owners must also
register each gun that they own with the gov-
ernment. Anyone "knowingly neglecting to
register a firearm" can be imprisoned for up
to l0 years.

The licensing and registration of firearms
gives authorities a computerized record of all
gun owners and the weapons in their possession.

L2O Unit 2 Criminal Law

The Firearms Act also sets a compulsory min-
imum four-year prison term for anyone con-
victed of using a gun in a serious crime such
as murder, robbery, or sexual assault.

0n One Side
Opponents of the Firearms Act view it as a threat
to gun ownership in Canada. Hunters, target
shooters, and gun collectors say they should
be allowed to pursue their hobbies without
being regulated. The National Firearms
Association, with 100 000 members, argues that
the new law will make it more difficult for
Canadians to defend themselves and their
property. It claims that the new law puts unfair
restrictions on law-abiding citizens.

Others view gun ownership as a democratic
right that government has no right to limit.
This group points out that since firearms are
used in only 6 percent of adult crimes, re-
stricting the rights of all Canadians is unfair.
They say gun registration is the first step tordard
banning guns altogether.

0n the Other Side
Supporters of the Firearms,4cf include police,
victims' groups, women's groups, experts in
suicide prevention, and emergency room
physicians. This side believes *rat stricter gun
controls are making Canada a safer place.
Firearms are responsible for 1400 deaths in
Canada each year. Of these, 75 percent are sui-
cides and 15 percent are homicides. Firearms
are also a leading cause of death among teens.
Tougher gun laws could make it more diffi-
cult to own guns and could reduce impulsive
suicides in this age group.

Some supporters of gun controls want the
government to go further. Theywant to make
it illegal to own or use any kind of gun. They
say that if this step were taken, there would
be a dramatic drop in gun-related crimes. They
point to the high rate of crime and violence
in *re United States, where citizens own an esti-
mated 212 million firearms.



The Bottom Line
In 1997, the Alberta government challenged the
legality of the Firearms Actin court. It argued that guns
were property and that property falls under the juris-
diction of the provincial governments.

In 2000, the Supreme Court of Canada ruled that
the Firearms Aclwas legal. The federal government has
control over criminal law and guns are linked to crime,
not property. By requiring gun owners to get licences
and register their weapons, the government is
keeping guns out of the hands of criminals.
Investigating the backgrounds of those who apply for
licences ensures that only those who are law-abiding
citizens will receive one.

On December 6, 1989, a gunman entered Montreal's
Ecole Polltechnique. He killed 14 female engi-
neering students and injured 13 others before killing
himself. This event, known as the Montreal Massacre,
was the worst mass murder in Canada's history.

The Montreal Massacre was a major impetus for
gun control legislation in Canada. Parents of the
slain victims became some of the most effective lot>
byists for Bill C-68 (the Firearms Act). Suzanne
Laplante-Edward is the mother of Anne-Marie
Edward, one of the victims. She describes Canada's
gun control legislation "as our daughter's legacy."

In recentyears, Laplante-Edward has openly crit-
icized opponents of the -lqi-rearms Act. "Now that the
Iaw is passed and being implemented, we resent
having to continually defend it against the gun
lobby's relentless attempts to undermine it," she
said recently. "Opponents argue that the law'pun-
ishes' law-abiding gun owners. I askyou: how does
registration and licensing compare to the loss of
a child? What sane person could make such an
argument?"

Chief Brian Ford, of the Ottawa-Carleton
Regional Police and Secretary-Treasurer for the
Canadian Association of Chiefs of Police (CACP),
said that the parents of the Montreal Massacre vic-
tims had a huge impact on the system: "In many
ways, December 6, 1989 ... highlighted the flaws in
Canada's old gun laws." Ford pointed out that
without information about gun ownership, police

What Do You Think?
1. Bdefly outline the requirements fol gun owner'

ship under lhe Hrearms Act.

2. Distinguish between a licence and a registration'

3. Under what citcumstances do you think a
licence application would be lefused?

4. ldentify the arguments that are plesented for
and against the Hrearms Act.

5. Why did the Alberta government challenEe the
Firearms Ac{l How did the Supreme Gourt rule
on this issue?

"cannot control the illegal gun trade or enforce safe storage
requirements. Police chiefs across Canada remain com-
mitted to the new gun control legislation."

For Discussion
1. How did the Montreal Massacre affect gun con-

trol legislation in Canada?

2. Some people argue that the Montreal Massacle
was not a typical crime and that the push fol gun
control legislation in its wake was based on emG
tion rather than true need. Argue for or against
this statement.

Figurc 4-15
Suzanne Laplante-
Edward

Visit wwwlaw.nelson.com and follow the links to learn
more about gun control in Canada.
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Ghapter Highlights
Criminal law deals with offences against society.

Civil law deals with offences against individuals.

Through penalties, criminal law deters people from com-
mitting offences.

Civil law emphasizes compensation for damages.

Criminal law is the responsibility of the federal
government.

Quasi-criminal law deals with offences such as traffic
violations.

Summary offences are minor criminal offences.

Indictable offences are more serious criminal offences.

The Crown must prove its case beyond a reasonable
doubt.

Actus reus and mens rea must exist to Drove someone
guilty.

lgnorance of the law is no excuse.

Aiding and abetting a criminal is a crime.

Supreme Court of Canada decisions must be followed
by lower courts.

Each province has a Trial Division and an Appeal Division
for important criminal cases.

All criminal cases start in provincial court, Criminal
Division.

Provincial courtjudges try summary and minor indictable
offences.

An accused has a choice of trial procedures for more
serious indictable offences.

The most serious indictable offences are tried by judge
and jury.

Review Key Terms
Name the key terms that are descrlbed below

a) a person who helps an offender escape detention

b) cause or reason to commit a criminal act

c) failing to pay attention to the possible injuries that might
result from an action

d) planning and acting together for an unlawful purpose

e) law that deals with offences against society

f) taking reasonable care not to commit an offence
g) Latin phrase meaning "a wrongful action"

1,22 Unlt 2 Criminal Law

h) Latin phrase meaning "a guilty mind"

i) knowlng certain facts, which provides the
men! rea for an offence

j) the fifst step toward committing the crime
a

a

k) minor criminal offences that are tried immediately

l) serious crimes that carry more severe penalties tnan
summary conviction offences

m) offences that are punishable as indictable or summ4ry
offences

n) crimirlal liability based on the commission of an offerlce

o) crimifial liability in which intent is assumed to be pfe-
sent put need not be proven

p) encoqlraging another person to commit a crime

Gheck Your Knowledge
l. Wtiat is a crime and how is it dealt with in

Ca$adian society?

2. Ex$lain the types of criminal offences and
vidf an example of each.

3. Disfinguish between the actus rsus and mcns
in { criminal offence and provide an e le
for each.

4. Su maize the structure of the criminal co
sys m and identif the types of cases heard [n
eac court.

Applyt Your learning
5. In gfroups, examine the Law Commission's

cortditions that must exist in order for sorrie-
thing to be considered a crime. Apply them
child pornography. What are your con
regprding each of the four conditions as
reldte to this offence?

6..R. u. Oontmcn, [1994] 2 S.C.R. 507 (
Court of Canada)

Irr the early morning hours,
illpd Beaton as she lay sleeping on a m

in $is apartment. He fired nine to 13 shots

a

a

a

a

a

a



her from a semi-automatic repeating rifle. The
evidence disclosed no rational motive for the
killing.

At the time of the killing, Oommen believed
that the members of a local union were con-
spiring to destroyhim. He became fixatedwith
the idea that his "assailants and enemies" had
commissioned Beaton to kill him.

At the trial, Oommen relied on the defence
of mental disorder. Psychiatrists testified that
he possessed the general capacity to distinguish
right from wrong and knew it was wrong to kill
a person. But they also said that on the night
of the murder, his delusion deprived him of that
capacity. The trial judge rejected the defence
of mental disorder. Oommen knew right from
wrong and he was not relieved from criminal
responsibility. He was convicted of second-
degree murder and sentenced to life impris
onmentwithout eligibility of parole for l0 years.
a) \Arhat is tlte mens rea requirement of

second-degree murder? Did Oommen pos"
sess this mens rea)

b) Did either his motive or his delusion have
any effect on the decision? Explain.

7. R. a. Kirkness, tl990l 3 S.C.R. 74 (Supreme
Court of Canada)

Kirkness had been drinking with his friend
Snowbird when they agreed to break into a
house at Snowbird's suggestion. Kirkness used
the handle of a garden tool to open a window
of the house of an B3-year old woman.
Snowbird proceeded to sexually assault the
woman. While this was happening, Kirkness
stole various things in the house. Snowbird
dragged the unconscious woman into the
hallway and began to choke her. Kirkness asked
him "not to do that because he was going to
kill her." Snowbird then suffocated the victim.

Is Kirkness a pafty to the murder? Why or
why not?

8. R u. Wi.lhins (1964),44 C.R. 375 (Ontario Court
of Appeal)

A police officer parked his motorcycle, but
left it running while he went to write a ticket.
Wilkins drove the motorcycle a short distance
to play a joke on the officer. He was charged
with the theft of the motorcycle. Theft requires
the intent to convert an object to one's own use.

Whatwas Wilkins' motive? Can he be found
guilty of theft? Explain.

9. R. u. Jackson (1977), 35 C.C.C. (2d) 331
(Ontario Court of Appeal)

Deralis was a trafficker in narcotics.Jackson,
a friend, agreed to store 3 kg of marijuana in
his apartment.Jackson did it because he knew
that Deralis had a record, whereas he did not,
and because itwould help Deralis escape detec-
tion. The police found the marljuana.Jackson
was found guilty of possession. The Crown
appealed to obtain the more serious conviction
of trafficking.Itargued thatJackson had aided
and abetted Deralis in his trafficking.

ShouldJackson be found guilty of trafficking
for aiding and abetting Deralis? Explain.

Communicate Your Understanding
10. The maximum penalty for break and enter is

life imprisonment. First offenders sometimes
get a suspended sentence. In 1997, 25 percent
of those who were convicted did not receive a
prison sentence and for those who did, the
average sentence was four months. No one
received more than three years. Develop argu-
ments to either support or criticize the sen-
tencing here.

I l. "The law exists to protect society and individuals
and keep order." Based on the following statis
tics from Statistics Canada (1999), develop argu-
ments thatwould support the above statement.
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12.

o 91 percent of Canadians stated theywere sat-
isfied with their personal safety, compared
to 86 percent in 1993.

. 25 percent reported they had been a victim
of a crime, compared to 23 percent in 1993

o 37 percent of these crime victims did not
report the incidents to police, compared to
42 percent in 1993.

. 54 percent believed that crime levels in their
neighbourhoods had remained the same in
the past 5 years, compared to 43 percent in
1993.

. 29 percent believed that crime rates had
increased, compared to 46 percent in 1993.

From a newspaper or the Internet, collect five
criminal law articles on cases that have not yet
gone to trial. Write a brief summary of the facts
of each case. Consult t}re Criminal Codc and
comment on the following:
a) For each case, indicate the offence com-

mitted, the actus reus, the rnens rea, and the
maximum penalty for the offence.

b) Summarize the evidence thatyou think the
Crown and defence might present.

c) Indicate whether you think the accused will
be found guilty or not guilty at trial. Give
reasons for your decision.

Develop Your Thinking
13. Consider the following facts as reported by GPC

Research in 2000:
o I 7 percent of Canadian households have at

least one firearm.
. 10 years ago 24percent of households had

guns.
. 13 percent ofurban homes and 30 percent

Qf rural homes have guns.
. 87 percent of firearms owners are male.
o 9p percent of firearms owners were aware

tfat they had to purchase a licence by
Jdnuary l, 2001.

a) What has been the trend in gun ownership
in Canada?

b) Why do you think there is a difference in
the percentages of gun owners in urban and
rural Canada?

c) Despite being aware of the law, 400 000
Canadians still have not applied for thqir
licences. Why do you think this is the casf?

14. In groups, brainstorm and list some of *ie
causes of crime. Develop a second list of su!-
gestions about how these causes could be elirh-
inated. How realistic are these suggestiong?
Whet limitations exist? Share your conclusiorls.
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The Griminal Gode

Focus Questions
What are crimes of violence?
What changes have been made to the
CriminalCode that reflect the changing views
of society?
What actions are considered to have a hi$h
social impact and are debated by society
and in Parl iament?
What acts are considered property crimes?
What laws in the Criminal Code protect
ch i ldren?

a

a

a

a

Ghapter at a Glance
5.1 lntroduction
5.2 Violent Crimes
5.3 Actions with High Social lmpact

5.4 Property Crimes
5.5 Other Crimes
5.6 Offences and Penalties

1-26
t27
742
t49
r52
1.54

Figurc 5-l

Two power company employees work to disconnect power t0 a
telephone booth in Edmonton on July 2, 2001. The booth was
one of several damaged during a post-Canada Day celebration.
What penalties would you impose on people who commit the
offence of mischief?



The Canadian Crimi.nal Codcis a federal statute that reflects the social
of Canadians. In Chapter 4 you learned that the Code is often amended
reflect these changing values. Whifle some actions are removed from the
others are added if society consi$ers them criminal. For example, using
lnternet to distribute child pornpgraphy has recently been declared a cri
inal activim Currently. bills are before Parliament to establish sex
registries, to make it illegal for {nyone to use the Internet to prey on c
dren, and to increase the penaltles for people who maltreat animals.
bills reflect some social concern$ of the early 2000s.

The Criminal Cofuis the main bodv of criminal law and identifies h
of acts that are considered crimin$. About 80 percent of all criminal
committed in a given year are Crirninal Code offences. Because criminal
is federal law, the offences are treated identically across Canada. Many
these offences, along with their penalties, are listed on pages I55 to 757

As you become more familiar with the Criminal Codc, you will notice
the offences listed are described precisely. Careful wording is necessary
ensure that citizens are not arrested on a criminal charge if they are involvbd
in a non-criminal matter, or that'they are not set free on a technicality. The
elements required for the Crowfi to obtain a conviction must be
clearly. Despite the precise wording, many cases are appealed on a point
law because lawyers and judges fiiay interpret the law in different ways.

Although it is impossible to cdver all the offences in the Criminal Codc
this text, you will examine the mbst common crimes and those that invo
significant social issues.

I Grlminal Code Incldents,2000
24 million CriminalCode incidents

Fieurc 5-2
In 2000, 13 percent of
Criminal Code incidents
included crimes of violence,
Why do you think that assault,
level 1 (see Assault, page
133) makes up the largest
percentage of violent incidents?

301 875 violent incidents

III robbery e%

I assault,levell 65%

I

I 
assault, levels 2 and 3

I sexualassault 8%
- otherviolentcrimes 3%
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Violent crimes are offences that harm the human body in some way. The
severe penalties cited in the Code of Hammurabi (see page l0) show that
proteciion of one's person has always been considered important.
Approximately 13 percent of all Criminal Code offences committed are of a
vioient nature (see Figure 5-2). In this section, you will examine the following
violent crimes: homicide, assault, sexual offences, abduction, and robbery'

Homicide
Killing another human being, directly or indirectly, is homicide. Homicide
is a criminal offence if it is "culpable"-in other words, deserving of blame.
Murder, manslaughter, and infanticide are culpable homicide. Non-culpable
homicide is not criminal and occurs when death is caused by complete acci-
dent or in self-defence.

I Homicide Rates fot the Provinces and Teriltorles, 2000

I Types of Homicide

Visit www.law.nelson.com
and follow the links to
find more recent statistics
on homicide in Canada.

ln 2000 there were 542
homicides in Canada. The
number of homicides has
gradually decreased, from
a high of 635 in 1996.

Figure 5-3
Prepare a bar graph to illus-
trate these statistics.

Figure 5.4
What do you already know
about these tyPes of homicide?

non-culpable homicide
I
I

l-l
l l

accident selfdefence

culpable homicide

I
-

homicide
I

infanticidemurder

I
l-1
degree second

manslaughter

degree

1.9

British Columbia 2. t
Manitoba 2.6
New Brunswick

1.1

2.4

Nunavut 10.8

0ntario
Prince Edward
lsland 2.2

Quebec 2.0
Saskatchewan 2.5
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Murder
The most serious violent crime that one person can commit against another
is murder-intentional killing. In this situation, the accused may be found
guilty even if he or she did not have the intent to kill. Section 229 of the
Criminal Codcspecifres the circumstances under which a person may be found
guilty of murder, even if there was no intent to commit murder.

Excerpts from the C,rimbwl Code

229.

Culpable homicide is murder

(a) where the person who causes the death of a
human being

(i) means to cause his death, or

(ii) means to cause him bodily harm that he
knows is likely to cause his death, and is
reckless whether death ensues or not:

(b) where a person, meaning to cause death to a
human being or meaning to cause him bodily
harm that he knows is likely to cause his death,
and being reckless whether death ensues or
not, by accident or mistake causes death to
another human being, nomrithstanding that he

does not mean to cause death or bodily harm
to that human being; or

(c) where a person, for an unlanful object, does
anything that he knows or ought to know is
likely to cause death, and thereby causes death
to a human being, nonvithstanding that he
desires to effect his object without causing
death or bodily harm to any human being.

For Discussion
1. In your own wordsn describe when culpable

homicide is murder.
2. For each subsection of section 229, give an

example of a scenario that would fall within
the descdption.

Suppose Anya fires at Harry with intent to kill, but her shot kills Martin
instead. Anya is still guilty of murder although she did not intend to kill Martin.
Similarly, if Dom seeks revenge against Elliot by committing arson, and the
resulting fire causes the death of Freeman, who is in the building, Dom will
be charged with murder, even though there was no intent to harm Freeman.

Canada recognizes two classes of murder: first-degree murder and second-
degree mrrrder. These crimes are described in section 237 of the Criminal
Code. According to the Supreme Court of Canada, this section is "designed
to impose the longest possible term of imprisonment without eligibility for
parole upon those who commit the most grievous murders."

First-degree murder occurs if any one of the following situations exists:
o The murder is planned and deliberate, for example, murder for hire.

"Planned" and "deliberate" are not the sarne. Planned refers to a "scheme
or design" that has been thought out carefully. In addition, the person
must have carefully "considered and weighed" the consequences of his
or her actions. Deliberate means "considered" and "not impulsive."

o The victim is a law enforcement agent, such as police officer or someone
working in a prison.

r The death occurs while another offensive crime is being committed. These
crimes include hijacking an aircraft, sexual assault, aggravated sexual
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assault, sexual assault with a weapon, threats or causing bodily harm to
a third party, kidnapping and forcible confinement, and hostage taking.

. The murder was caused while committing or attempting to commit an
offence related to criminal harassment.

o The murder is committed while using explosives to commit an offence
in association with a criminal organization.

o The murderwas committedwhile committing, or attempting to commit,
an indictable offence that could also be considered a terrorist activity.

Murder that does not fit into any of the above categories, but is still caused
intentionally, is classified as second-degree. The minimum sentence for both
first- and second-degree murder is life imprisonment.

The cause of death is known as causation and is usually an issue in murder
trials. For example, if Tina is struck by Glen and falls into a river and drowns,
the trial will consider whether Glen's striking or the drowning caused her
death. In many cases, evidence given by an expert can help to pinpoint cau-
sation. It is necessary to prove causation in order to convict a person of first-

degree murder. The Crown must prove that the accused "participated in

the murder in such a manner that he was a substantial cause of the death
of the victim."

R. v. Martineau
[1990] 2 S.C.R. 633
Suoreme Court of Canada

Tremblay and Martineau set out with a pellet pistol
and rifle to commit a crime. Although armed,
Martineau thought that it would only be a break and
enter. They entered the Mcleans' house and robbed
the couple. Then Tremblay shot and killed them.
After Martineau heard the shot that killed the first
victim, he allegedly said, "Lady, say your prayers."

Martineau asked Tremblay why he killed the
couple, and Tremblay replied that the couple had
seen their faces. Martineau responded that they
couldn't have seen his because he was wearing a mask.

The Supreme Court of Canada held that section
273(a) [now section 230] of the Criminal Codewas
inconsistent with sections 7 and f f(d) of the Charter,
Furthermore, the sections could not be justified by
section I of the Charter.

Tlne Criminal Code states: "Culpable homicide is
murder where a person causes the death of a human
being while committing or attempting to commit
... breaking and entering ... whether or not he knows

that death is likely to be caused to any human being,
if (a) he means to cause bodily harm for the pur-
pose of ... (ii) facilitating his flight after committing
or attempting to commit the offence, and the death
ensues from the bodily harm."

For Discussion
1. The Supreme Gouft of Ganada stated: "in a

fiee and democratlc society that values the
autonomy and free will of the indlvidual' the
stigma and punishment attached to murder
should be reserved for those who choose
intentionally to cause death ol who choose
to Inflict bodily harm knowing that it is
likely to cause death." What ls the rnens
rea of murder? How could it be argued that
Martineau did not have the required mens
rea lot murder?

2. The Court ruled that for a convlction of
murder to be sustained' subiective foreslght
of death must be ploven beyond a leason-
able doubt. Interpret what you think is
meant by the term "subiective foresl$ht."
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R. v. Charemski
[1998]  1 S.C.R.  679
Supreme Court of Canada

Charemski was charged with the murder of his
estranged wife. She was found in the bathtub in her
apartment on Christmas Day, her head at the tap
end, with hot water burns on the skin. Charemski
had travelled from Vancouver, British Columbia, to
London, Ontario, to see hiswife. The evidence impli-
cating him in the murder was as follows:

o Charemski was present at his wife's apartrnent
building on the night that she died, and he
phoned her from the foyer.
In early conversations with the police,
Charemski said his wife complained about for-
getting things and about falling asleep in the
bathtub, sometimes for an hour or two. and
that she had almost drowned on a couple of
occasions.
He could not account for the time between
his arrival at his wife's apartment building on
Christmas Eve and the time he was picked up
by a taxi and left for Toronto, during which
time the victim died.
He told police that his wife had taken lovers
in the past and was always "making problems"
for him.
He received social assistance and held a life
insurance policy on the deceased in the
amount of $50 000.
The deceased's key to her apartment could not
be found.

r The deceased told her doctor that when she
had lived with Charemski she had been afraid
of him and hadwanted to move awayfrom him.

The Crown presented no evidence that
Charemski was in his wife's apartment on the given
night. Tlrere was no evidence of fingerprints or of
foul plaf in the apartment. The Crown could not
prove thpt he actually knew how his wife died until
police tofld him. Forensic evidence was inconclusive
on the fnanner of death, whether from natural
causes, accident, suicide, or homicide.

The trial judge directed a verdict of acquittal
because fre believed that no reasonablejury could
return a verdict of guilty because of the lack of evi-
dence as to the cause of death. The Ontario Court
of Appeal set the verdict aside and ordered a new
trial. Charemski appealed to the Supreme Courr of
Canada,which upheld the Court ofAppeal decision.

For Distussion
1. Discuss the importance of causation as it

relates to a criminal trlal.
2. What must the Grown prove in order for the

charge of mutder to be made out?
3. The evidence against Charemskl was

mostly circumstantial (indhect) evidence.
How do you think this evidence would have
been used in the Charemski case?

4. What factors do you think the Supreme
Couft of Canada took into consideration in
ordering a new trlal?

Manslaughter
Manslaughter is causing the death of a human, directly or indirectly, by means
of an unlarful act. Manslaughter is not murder and requires only general
intent. For example, if Marina loses control of her car while speeding and
kills a pedestrian, she could be charged with manslaughter, not murder. The
mens re& for manslaughter is that a reasonable person would recognize that
the unla*ful act could physically harm or kill the victim.

Sometimes, people charged with murder are convicted of manslaughter.
This can happen if the accused successfully uses one of two defences: provo-
cation or intoxication. For a provocation defence, it must be shown that the
accused caused another's death "in the heat of passion caused by sudden
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provocation." Further, the provocation must be a wrongful act or insult, and

must be something that would cause an ordinary person to lose self-control

(excepting drugs or alcohol). Finally, the killing must take place during the

loss oi self-control. If, after being provoked, the accused has time to plan

the killing of the other person, the charge will be murder, not manslaughter.

The issue of intoxication is often significant in murder cases because being

drunk or "high" can affect a person's ability to predict the consequences of

his or her actions. The Crown must prove both the killing and the neces-

sary intent if the accused uses the intoxication defence. If there is doubt as

to the ability to form the necessary intent because the accused ingested alcohol

or drugs, the accused must be found guilty of manslaughter, not murder.

R, v, Parent
[2001]  1 S.C.R.  761
Supreme Court of Canada

Parentwas charged with firstdegree murder. He shot
his estranged wife of 24 years in a fit of rage after she
threatened to 'Vdpe him out completely" during a
divorce dispute. Parent and his wife B6dard had equal
shares in a convenience store. A dispute over division
of their assets followed their 1992 separation. The dis-
pute led to a significant reduction of their wealth.

In 1996, the day B6dard was to buy her husband's
share of the business after it had been seized by the
bank, Parent showed up at the sheriff s office where
the sale was to take place. An argument followed,
and B6dard issued her threat. Parent, a former
police officer, pulled out his revolver and fired six

bullets at her. He then quietly walked away, but
turned himself in later that night.

Parent testified that he never intended to kill his

wife, but that he overreacted to her insults. At his
murder trial, the judge instructed the jury that
Parent could be found guilty of the lesser offence
of manslaughter because he killed during a "fit of
rage." The jury found him guilty of manslaughter,
and he was sentenced to 16 years in prison. The
Crown appealed to the Quebec Superior Court,
which upheld the originaljury decision. The Crown
then appealed to the Supreme Court of Canada,
which ordered a new trial on second-degree
murder charges. (Intense anger alone is insufficient
grounds to reduce murder to manslaughter.)

R. v. Thibert
[1996]  1 S.C.R.  37
Supreme Court of Canada

Thibert was charged with the first-degree murder

of his wife's lover, Sherren. Two months before the

murder, his wife told him that she was having an

affair. The next morning, he met his wife in an

attempt to persuade her to return home. She was

accompanied by Sherren' Thibert was unsuccessful

and later called her at work to arrange a meeting

to again discuss her return. He had been successful

in convincing her to stay once before.
Thibert placed a rifle in his car before leaving

to meet hei thinking that he might have to kill

Sherren. He testified that while driving, he aban-

doned that thought and decided to use the gun as

a bluff to get his wife to go with him. Thibert met

his wife and followed her into the parking lot of her

workplace. Sherren came out of the building and

began to lead her back into the office' Thibert

removed the rifle from his car, whereupon his wife

told Sherren that the rifle was not loaded' Sherren

walked toward Thibert, taunting him by saying'

"Come on big fellow, shoot me? You want to shoot

me? Go ahead and shoot me'" He kept moving

toward Thibert, ignoring instructions to stay back.

Thibert testified that his eyes were closed as he tried

to retreat and the gun discharged.
The trial judge allowed the jury to consider the

defence of provocation. Howeveq thejudge did not

instruct the jury that the Crown had to disprove .
continued )
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provocation beyond a reasonable doubt. Thibertwas
found guilty of seconddegree murder. In a majority
decision, the Alberta Court of Appeal dismissed
Thibert's appeal. His appeal to the Supreme Court
of Canadawas allowed, and a new trial on the charge
of second-degree murder was ordered.

For Discussion
1. ldentify the elements that must be present

for provocation to be a valld defence.

2. Prepare an organlzer to match the evidence
in each case with the elements that must be
present for provocation to be a valld defence.

3. Compare the verdicts at trlal level for each
case. Why do you think they were dlfferent?

4. Did Parent demonstrate the elements neces-
sary for his defence of provocation? Explain
your position wlth evidence fiom the case.

5. Did Thibert demonstrate the elements neces
sary for hls defence of provocation? Explaln
your position wlth evidence fiom the case.

6. In Thibert'E case, the malorlty declslon of
the Supreme Court of Ganada indicated that
the second "element requires that the
acgused act upon that insult on the sudden
an{ befiore there was tlme for his passion to
coQl. To be sudden provocation, the wrongful
ac{ or insult must strike upon a mind unpre
paied for lt, and it must make an unexpected
impact that takes the underctanding by sur-
pdse and sets the passions aflame." Gompare
the Parent and Thlbert cases. Did that
second element exist ln these cases?
Justify your opinion by providing supporting
evidenee fiom each of the cases.

Figure 5-5

Until 1972, it was a criminal
offence to attempt suicide.
Today, it is recognized that
people who attempt suicide
benefit from counselling and
other forms of treatment, not
ounishment.
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lnfanticide
Infanticide is the killing of a newborn by his or her mother. An infanticide
charge means that the accused has notyet recovered from the effects of child-
birth and is suffering from depression or mental disturbance. The maximum
punishment is imprisonment for five years. Infanticide is a charge seldom
seen before the courts.

Suicide and Euthanasia
Itis an offence to counsel anyone to commit suicide, or to help anyone accom-
plish the deed. Until 1972, itwas also an offence to anempt to commir suicide.

Assisted suicide is a controversial issue. Some chronically ill Canadians
have argued that they have the right to assistance when theywish to commit
suicide. Disability rights groups often oppose legalizing assisted suicide
because they believe that people who have disabilities may be pressured to
end their lives.

A related issue is euthanasia, sometimes called mercy killing. This means
that one person acts to end another person's life. There are different levels
of consent to euthanasia. For example, ifJudith, a patientwith terminal czurcer,
has expressed awish to die, ending her life under these circumstances would
be called 'Voluntary euthanasia." On the other hand, Dieter, another patient
with terminal cancer, has not expressed a wish to die. Perhaps he cannot
express such a wish (e.g., because he is in a coma), or perhaps he does not
wish to die. Ending his life under these circumstances would be called invol-
untary euthanasia (see Issue, page 134).

Assisting a suicide, voluntary ehthanasia, and involuntary euthanasia are
treated as homicide under the Criminal Codc.However, cases involving elderly,
disabled spouses are often dealt with compassionately by the courts.



Under Canadian law, patients who are considered to be of sound mind
have the right to refuse treatment for an illness, even if lack of treatment
results in death, more severe illness, or greater pain. A more difficult situa-
tion arises in the case of a person whose judgment is considered question-
able. Some provinces deal with this situation by encouraging residents to sign
personal care directives while they are of sound mind. A personal care direc-
tive answers questions regarding life support. This helps afuture legal guardiart
to assess what the person would really want, if it becomes impossible to com-
municate. In the absence of a directive, legal guardians or physicians make
decisions that seem appropriate to them, within the guidelines of medical
ethics and human rights legislation.

Assault
Three levels of assault are listed in the Cri.mi,nal Code. They are classified
according to their severity, with increasing penalties. Intent is a key element
in all three. If the action is the result of carelessness or reflex, rather than
intent, there is no assault. A threat can be an assault if there is an ability to
carry it out at the time it is made.

The first level of assault consists of any of the following actions:
. applylng intentional force to another person, either directly or

indirectly, without that person's consent
. attempting or threatening, by an act or a gesture, to apply force
o approaching or blocking the way of another person, or begging, while

openly wearing or carrying a weapon or an imitation of a weapon
Harmful words do not equal an assault-the words must be accompanied

by gestures. For example, if Rodney tells Adnan, "I am going to belt you," it
is not an assault unless Rodney also waves a fist. On the other hand, an assault
can occur even if the victim is unaware of it. If someone shoots a gun at
someone and misses, there may be an assault. In addition, consent is not nec-
essarily givenjust because the victim participates in an activity that poses some
risk. For example, in Olympic boxing, both fighters consent to being struck
with gloved fists on the head and on the body above the belt, but they do
not consent to being bitten, or kicked, or struck in any way below the belt.

I Levels of Assault Accotding to Severity
aggravated assault

assault causing bodily harm

Visit www.law.nelson.com
and follow the links to
learn more about
euthanasia.

An Angus Reid Group
survey recently noted that
16 percent of Canadians
thought it should be a
criminal offence for a
parent to spank a child.
Men and women equally
opposed making spanking
a criminal offence.
. Should it be a criminal

offence for a parent
to spank a child?
Explain your position.

Figurc 5€
Level 3 is the most severe
form of assault and so canies
the heaviest Penalties.
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Figure 5.7

Robert Latimer at his Saskatchewan farm following the
2001 Supreme Court decision that upheld his second-
degree murder conviction

Unit 2 Criminal Law

the cab ofhis truck. Tracy suffered fiom severe
cerebral palsy and could not talk, walk, or take
care of herself. At his trial, her father main-
tained that he had ended his daughter's life
out of compassion. In other words, he made
the decision to end Trary's life for what he con-
sidered to be good reasons. Despite Latimer's
defence that he killed out of 'tompassion," *re
Saskatchewan Court of Queen's Bench in R
a. Latimer (1997) found him guilty of second-
degree murder and made him ineligible for
parole for 10 years. In 2001, the Supreme
Court of Canada unanimously upheld this
decision in R. a. Latimer (2001).

The Latimer decision divided Canadians.
Some thought that Latimer had received ajust
punishment because Tracy Latimer had not
consented to euthanasia. Others thought the
punishment was too severe. In an Ipsos-Reid
opinion poll, 26 percent of Canadians
believed that the sentence was deserved, while
71 percent thought it should be reduced anc
2 percent had no opinion.

0n One Side
In an age of medical technology, machine-
supported life can be carried on for months,
even years. Some believe that those who are
terminally ill or suffering from severe mental
and/or physical damage should be allowed to
die instead of being kept alive by machines.
Some also believe that people should be
allowed to make decisions for others who are
suffering and cannot express their own
wishes. In general, supporters of euthanasia
believe that life should be free of pain and that
human digniry should be preserved.

The organization Dying with Dignity wants
the Criminal Codechanged to make hastening
death legal in certain situations. This group
wants some form of euthanasia to be clearly
defined in t!r'e Criminal Cod,e and legalized.

See Agents of Change on page 105 to learn
about one politician's attempts to legalize
euthanasia.

Should Euthanasia Be legalized?
In 2001, the Netherlands (Holland) became
the firstWestern country to legalize euthanasia
(mercy killing). The Dutch law creared a new
debate in Canada over whether or not
Canada should follow the Dutch example.
Euthanasia has been hotly debated in Canada
for many years.

The sensitive nature of euthanasia emerged
in 1993 when Robert Latimer killed his l2-year-
old daughter, Tracy, with carbon monoxide in
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0n the 0ther Side
Opponents of euthanasia argue thatlegalizing
it could cause harm. They question why
euthanasia is necessary, saying that doctors are
not obligated to treat an illness unless they
expect to achieve a benefit for the patient. If
better pain management is required, then it
should be available, even if it does nothing to
prolong life.

Some people, including certain people with
disabilities, fear that legal euthanasia com-
promises their rights. They believe that human
beings should not be allowed to decide who
should live or die Moreover, the law should pro
tect people who cannot consent to euthanasia.

The Bottom line
Euthanasia raises some important legal, med-
ical, and moral questions:

o Should a person be forced to face an agG
nizing death without dignity?

r Should doctors and family members be
legally permitted to decide the fate of a
patientwho has no hope ofrecovery?

o Should the courts decide whether a
human being will live or die?

o Should the law regarding euthanasia be
changed?

What Do You Think?
1. Dutch law requires the following when

euthanizing people:
r The patient must be suffering

unbearable paln,
. All other medical options have been

exhausted.
r Voluntary and informed consent

must be obtained.
. A second opinion must be obtained

fiom another doctor.
. The act of euthanasia must be care-

fully canled out.
Express your opinion on this law by
commentlng on each of the specific
requirements identified above.

2. How does the issue of euthanasia
relate to the Robert Latimer case?

3. Express your opinion on the eutha-
nasia debate. Use the questlons
raised in The Bottom Line to gulde
your response. Provide examples to
support your opinion. Share your
oplnion with a classmate.

Figure 5{
Traci Walters leans on her scooter at the Supreme
Court building in June 2000, She and other members
of groups advocating the rights of disabled people
were attending the Latimer trial.
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The second level of assault is assault causing bodily harm. It is committed
by anyone who, while committing assault, carries, uses, or threatens to use
a weapon or an imitation of a weapon, or causes bodily harm. "Bodily harm'o
is defined as anything that interferes with the victim's health or comfort in
more than a fleeting, trifling way.

The third level of assault is aggravated assault. This is the most severe form
of assault. It is committed if a person wounds, maims, disfigures, or endan-
gers the life of the victim. The lnsns rearequired is only to commit bodily harm,
and not necessarily to wound, maim, disfigure, or endanger the life. The defence
of consent may not be accepted in some circumstances for this level of assault.

R. v. Godin
(1994) 89 C.C.C. (3d) 574
Supreme Court of Canada

Godin was taking care of his girlfriend's baby. The
babywas crankyandvomited his milk. Godin called
an ambulance. At the hospital, the baby was diag-
nosed as having suffered a major head trauma.
X-rays revealed a fracture of the skull. Internal
bleeding had caused the baby to be critically ill.
There was also bruising on the top of the baby's
mouth. The doctor expressed an opinion that it
would take a'tiolentimpact" to cause such an *j*y.

Godin told the ambulance attendants that the
baby had choked on his medication. When con-
fronted with the skull fracture, he explained that
he had slipped down the stairs while carrying the
child, and the child had struck the door frame.

Godin was charged with assault causing bodily
harm. At trial, he testi{ied that while administering
medication to the baby, the babychoked. Godin said
he panicked and slapped the baby on the back, and

the baby struck his head on the table. The trialjudge
noted thFt C,odin never sincerely endeavoured to pro.
vide a totally candid account of what took place that
night. Thejudge noted that "in the face of such strong
inculpatoryfacts, the accused, in myview, had to offer
some explanation which might reasonably be true
or otherwise ... he runs the risk of being convicted."

Sexual Assault
The offences of rape and indecent assault were rewritten in the 1980s to
emphasize the violent, rather than sexual, nature of these crimes. How can
it be determined if the conduct of the accused was sexual in nature? A number
of factors are relevant: the part of the body touched; the nature of the con-
tact; the situation in which it occurred; the words and gestures accompanying
the act; and all other circumstances surrounding the conduct, including
threats, which may or may not have been accompanied by force.

There are three levels of senral assault, which parallel the three levels of assault
described on page 133. The definition of the first level of sexual assault is the
same as assault, except that it occurs in relation to sexual conduct.

1. On
to

was convicted, but the New Brunswick
Appeal upheld his appeal and ordered a

The Crown appealed to the Supreme
, which reinstated the rial decision.

basis would Godin have appealed
New Brunswick Court of Appeal?

factors do you think the trial court
into consideratlon in deciding that
had the necessary mens reafiol
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The second level is defined in secrion 272(1) as follows: "Every person ...

who, in committing a sexual assault, (a) carries, uses or threatens to use a

weapon or an imitation of a weapon; (b) threatens to cause bodily harm to

u p.rcor other than the complainant; (c) causes bodily harm to the com-

plainant; or (d) is a party to th. offence with any other person, is guilty of

an indictable offence and liable ... to imprisonment for a term not exceeding

fourteen years." Note that the wording does not include the words "know-

ingly" or '\uith intent," so this is a general intent offence.-Aggravated 
sexual assault, the most severe form of sexual assault, is defined

in se-c-tion 273: " (7) Every one commits an aggravated sexual assault who, in

committing a sexual assault, wounds, maims, disfigures or endangers the life

of the comflainant. (2) Every person who commits an aggravated sexual assault

is guilty of an indictable offence and liable ... to imprisonment for life."
-The' 

actus rzus of sexual assault is the sexual touching to which the victim

d.oes not consent. The mtns ree of Sexual assault can rest on knowledge that

the victim gave no consent; recklessness; or willful blindness (the perpetrator

avoids asking the victim if consent is being given). Consent is frequently an

I Where Sexual Assaults by Strangers Occur
20To

In Texas, some sex
offenders have been
ordered to post signs
declaring their where-
abouts, such as "Danger:
Registered Sex Offender
Lives Here." Texas law
also requires the Publica-
tion of sex offenders'
pictures and addresses.
ln Canada, police some-
times warn the Public
that a sexual offender
has moved into an area.

o Does announcing the
oresence of a sexual
offender violate his or
her rights under the
Canadian Charter of
Rights and Freedoms?
Expla in.

Figure 5-9

The majority of sexual
assaults by strangers occur
outside the home.

street

bar or dance

public building

other person's home

car

w0rK

public transport

8Yo

8Yo

nome f z"z.
rural area ffi s"/"

other location ffi s'l"

Excerpts from the C,rimhwl Code
273.1

(2) No consent is obtained, for the purposes of sec-
tions 271, 272 and27\,where

(a) the agreement is expressed by the words
or conduct of a person other than the com-
plainant;

the complainant is incapable of con-
senting to the activity;

the accused induces the complainant to
engage in the activity by abusing a position
of trust, power or authority;

the complainant expresses, by words or

conduct, a lack of agreement to engage in

the activitp or

the complainant, having consented to

engage in sexual activity, expresses, by

words or conduct, a lack of agreement to

continue to engage in the activity.

(d)

(e)

(b) For Discussion
1. Interpret, in your own wolds, the meanlng

of "no consent."(c)
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issue in sexual assault trials, especially since there are usually few witnesses to
sexual assault. The situations in which consent is not deemed to have been
given in sexual assault cases is outlined in section 273.1(2) of the Cri.mi,nal Code
(see The Law, page 737).

R, v. Cuerrier
t19981 2 S.C.R.  371
Supreme Court of Canada

In 1992, Cuerrier tested positive for HfV. A public
health nurse instructed him to wear a condom every
time he had intercourse. He was also supposed to
tell any future sexual partner that he was HfV-
positive. Cuerrier angrily rejected this advice, com-
plaining that he would never have a sex life if he
told anyone about his HfV status. He soon began
an l&month relationship with the complainant,
K.M. They had sex more than 100 times, most of it
unprotected. Cuerrier assured her that he had tested
negative for HIV eight or nine months earlier. KM.
developed hepatitis. She was informed that her HIV
test was negative, but that Cuerrier had tested pos-
itive. She was advised to be tested further to deter-
mine if she had developed the virus.

On hearing that the relationship had ended, a
public health nurse delivered letters to Cuerrier
ordering him to inform his future partners that he
was HV-positive and to use condoms. Cuerrier then
began a sexual relationship with B.H. They had
mostly unprotected sex about 10 times. B.H. then
learned that Cuerrier had HIV. He apologized for
lying, but B.H. complained to authorities and
Cuerrier was charged with two counts of aggravated
assault. At the time of the trial, neither complainant
had tested positive for the HIV virus.

The Crown's position was that Cuerrier had com-
mitted fiaud when he lied and that the women had
therefore not consented to sexual intercourse, but
were instead assaulted. The trial judge entered a
directed verdict acquitting the respondent. The
British Columbia Court of Appeal refused to set
aside the acquittals. The Crown appealed to the
Supreme Court of Canada. The appeal was allowed
and a new trial ordered.

For Discussion
1. ldentify the elements that must be proven

for the accused to be found guilty of aggra-
vated assault.

2. The Cfiminal Code yovides that no consent
is obtained where the complainant submits
or does not resist by reason of fiaud. This
fiaud or dishonest actions ot behavlour
must relate to the obtaining of consent.
Explain how fiaud could be a factor in the
Cuerrier case,

3. The majofty declslon of the Supreme Court
of Ganada stated: "The consent cannot
simply be to have sexual intercourse.
Rather, it must be consent to have intel-
course with a partnel who is HIV-positive."
How did the Supreme Court further clarify
the issue of consent?

4. How did the actlons of Guerrier endanger
the life of the complainant?

Consent is not a defence where the victim is under 14 years of age, unless
the accused is less than three years older than the victim. In R. u. M. (M.L.)
(1994), a l6-year-old girl had been sexually assaulted by her step-father. The
Supreme Court of Canada ruled that it is not necessary for the victim to phys-
ically or verbally resist an attacker to establish lack of consent. The girl had
said that she was too frightened to resist.

Self-induced intoxication is not a defence if the accused "departed markedly
from the standard of reasonable care. " In other words, if the accused drank
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so much that loss of self-control was bound to occur, intoxication cannot be
used as a defence. The law was clarified following a sensational case, R. u.
Daaiault (1994), where the court held that self-induced intoxication can be
a defence in a sexual assault case if there is reasonable doubt that the accused
could form an intent. The accused had been drunk during an attack on a
65-year-old partially parallzed woman. Many Canadians were outraged by this
judgment, and the Criminal Code was later amended to clari$, the issue of
criminal fault by reason of intoxication.

'the Criminal Codepermits one spouse to charge the other spouse for any
level of sexual assault, whether or not they are living together.

Is the past conduct or lifestyle of the complainant relevant in a sexual assault
trial? These factors may influence a jury to decide whether or not consent
was given or whether the accused could honestly have believed that it was.
The Criminal Code now prohibits evidence of sexual reputation from being
raised in court in order to challenge or support the credibility of the com-
plainant. However, evidence about the sexual activity of the complainant can
be introduced after a judge has determined its value to the fairness of the
trial. In section 276,the Code explains what the judge must consider in deter-
mining whether to admit the evidence, and in what situations the informa-
tion should be made public.

In 1997, the Criminal Codewas amended to allow personal records of the
victim to be entered as evidence at trial (see The Law, below). Among the
records that are included are medical, psychiatric, therapeutic, counselling,
education, employrnent, child welfare, adoption, and social services records,
as well as personaljournals and diaries. 

-Ihe 
Criminal Codealso specifies when

personal records should be admitted as evidence, how this decision should
be made, and whether the evidence should be published.

"On appeal, the idea also
surfaced that if a woman
is not modestly dressed,
she is deemed to con-
sent. Such stereotypical
assumptions find their
roots in many cultures,
including our own. They
no longer, however, find
a place in Canadian law."

-Chief Justice
Beverley Mclachlin,

Suoreme Court of
Canada

o Discuss the meaning
of Chief Justice
McLachl in 's  comment
with respect to the
issue of consent.

Excerpts from the Crimiml Code
276.
(3) In determiningwhether evidence is admissible

under subsection (2), thejudge, provincial court
judge or justice shall take into account

(a) the interests ofjustice, including the right
of the accused to make a full answer and
defence;

(b) society's interest in encouraging the
reporting of sexual assault offences;

(c) whether there is a reasonable prospect that
the evidence will assist in arriving at ajust
determination in the case;

(d) the need to remove from the fbct-finding
process any discriminatory belief or bias;

the risk that the evidence may unduly
arouse sentiments of prejudice, sympathy
or hostility in the jury;

ttre potential prejudice to the complainant's
personal dignity and right of privacy;

the right of the complainant and of every
individual to personal security and to the
full protection and benefit of the laq and

any other factor that the judge, provincial
court judge or justice considers relevant.

For Discussion
1. Summarize the factors that must be weighed

by a judge in determining the admisslbility of
evidence of a complainantns sexual activity.

(e)

(f)

€)

(h)

Chapter 5 The Criminal Code 139



Fleure 5-10
These Toronto residents were
unhappy that a convicted child
molester was being released
into their neighbourhood. Was
it appropriate for police to
notify them that the offender
had a history of reoffending?

Visit www.law.nelson.com
and follow the links to
learn more about organi-
zations that are con-
cerned with missing
children.

0ther Sexual 0ffences
The law protects young people from being pressured
into sexual relationships with older people. The
Criminal Code states that it is an offence for a person
to touch, for sexual purposes, apvrt of the body of a
person under the age of 14, or to invite, counsel, or
incite that person to touch, for sexual purposes, a part
of the bo$y of any person. Whether or not the victim
consented is irrelevant unless the accused is less than
three yeats older than the victim.

A similar offence exists if the person is in a posi-
tion of trust or authority toward a person 14 years of
age or more but under the age of 18, or the victim
is in a relationship of dependency with the accused.
The accused cannot offer a defence by saying that
he or she did not know the age of the victim; that is,
the accused must have taken all reasonable steps to
determine the age of the complainant in order to
mount this defence. It is irrelevant to the defence if
the victim consented. Generally, a person who is aged
72 or 13 cannot be tried for these offences.

Other sexual offences are as follows. It is an offence to
o commit bestiality, or compel (force) another to commit bestiality, or

to commit bestiality in the presence of a person under the age of 14,
or to incite a person under 14 to commit bestiality

. procure a person under the age of lB for the purpose of engaging in
any sexual activity prohibited by the Criminal Code

. as owner, occupier, or manager of premises, knowingly permit a person
under the age of 18 to resort to, or to be in or on the premises for the
purpose of, engaging in any sexual activity prohibited by the Crimi,nal Codc

. in the home of a person under 18, participate in adultery or sexual
immorality or indulge in habitual drunkenness or any other form of
vice, and thereby endanger the morals of the child or render the home
an unfit place for the child to be in

o commit an indecent act in a public place, or be nude in a public place,
or be nude on private property and exposed to public view

o commit incest (have sexual intercourse with a blood relative)
. exploit sexually a person with a mental or physical disability
A related addition to the Code allows a judge to prohibit sex offenders

from frequenting places where children gather and from being employed
in positions of trust over children.

Abduction
Because the number of separated and divorced families in Canada is rising,
so is the number of abductions. Abduction is the forcible removal of an unmar-
ried person under the age of 16 ffom the care of a parent, guardian, or arly
other person who has lawful care of the child. Foster parents are considered
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guardians, as is a child welfare agency that
has custody of the child.

A separate offence is the unlawful
taking, enticing, concealing, detaining,
receiving, or harbouring of a person under
the age of 14 by anyone other than the
parent or guardian.

Disputes over custody may result in one
parent enticing a child away from the cus
todial parent. The offence of enticing was
created to cover such situations. Enticing
occurs when a custodial parent refuses to
give access to a child according to the terms
of an agreement, or a non-custodial parent
detains or runs awaywith the child during
a time of access.

One defence against enticing is that the
other parent consented to the action.
Another is that it was necessary to protect
the child from imminent harm. Accommodating a child who prefers to live
with the non-custodial parent is not a defence.

Robbery
Robberyis theft involving violence, the threat ofviolence, assault, or the use
of offensive weapons. when the crown is basing its case on the threat of vio-
lence, it must prove that the victim felt threatened and that there were rea-
sonable and probable grounds for the fear. For example, phrases such as
"E-pty your till!" or "This is a holdup!" have been accepted as threats of
violence. These phrases imply that violence will result if the command is not
obeyed. Similarly, using a finger or fist to simulate a weapon has been accepted
in court as a threat of violence. Holding an imitation weapon is classified as
using an offensive weapon. The severe punishment for robbery-life impris
onment-reflects society's revulsion for criminals who steal using violence.

It is also an offence to mask or colour one's face with the intent to commit
an indictable offence.

Reyiew Your Understanding (pages L27 ro L4!\
1. What constitutes a violent crime?
2. Dlstlnguish between culpable and non-culpable homlcide.
3. ldentify the mens rea and actus rcus of murder.
4. Distinguish between first- and second-degree murder, and desclibe the

penalties for each.
5. fdentify the rnens rea and actus reus of manslaughter.
6. Undel what circumstances could a charge of murder be reduced to

manslaughter?
7. ldentify the factors that must be present for a culpable homlcide to be

considered infantlclde.

Figure 5-11
These Canadian children were
reunited with their father, Craig
Merkley, in January 2001. They
had been abducted by their
mother, Merkley's former wife.
Few child abduction cases
involve strangers.
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In 1999, of the 410
children abducted in
Canada, only 52 were
kidnapped by strangers.
The remaining 358 were
abducted by a parent.

8. Distinguish among the three levels of assault.
9. Distinguish among the three levels of sexual assault.

10. In what situations is consent not a defence to sexual assault?
11. Distinguish between abduction and enticing.
12. Descilbe four separate offences that peftain to sexual intercourse

involving persons under the age of 18.
13. Descilbe the elements of robbery.

Certain actions have a high social impact and are often debated by the public
and the media, as well as in Parliament. This section examines some of these
actions and the issues raised by them.

Abortion
Abortion was removed from the Criminal Codein 1989. However, Nova Scotia
tried to continue regulating abortion by passing the Medical Snaices Act. It
tried to stop abortions from being performed in private clinics and charged
Dr. Henry Morgentaler with 14 counts of performing unauthorized abor-
tions in a private clinic. The trialjudge dismissed the charges, as did the Nova
Scotia Court of Appeal on a Crown appeal. Both courts ruled that the Nova
Scotia legislature did not have the power to pass the Med;ical Servias Actbecause
it was a criminal law and outside the jurisdiction of the province.

The abortion debate often turns on whether a fetus should be considered
a human being. (The legal definition of a fetus is "an unborn product of
conception after the embryo stage.") 

-Ihe 
Criminal Code defines the matter

in section 223.The Supreme Court of Canada has not ruled on when a fetus
becomes a human being. In one case it gave no ruling on the issue. stating
that it was up to Parliament to legislate on such an important matter. A sim-
ilar decision was made in R. u. Sulliaan.

In a recent survey of

one in three people knew
that Canada has no laws
limiting the availabil ity

Excerpts from the Criminel Code

223.

(l) A child becomes a human being within the
meaning of this Act when it has completely pro-
ceeded, in a living state, from the body of its
mother whether or not

(a) it has breathed,

(b) it has an independent circulation, or

(c) the navel string is severed.

(2) A person commits homicide when he causes
injury to a child before or during its birth as
a result ofwhich the child dies after becoming
a human being.

For Discussion
1. Summarize lhe Criminal Gode definition of

when a child becomes a human belng.
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R. v. Sullivan
(1991) 63 C.C.C. (3d) 97
Suoreme Court of Canada

Jewel Voth hired two midwives, Mary Sullivan and
Gloria Lemay, to deliver her baby. The nryo women
had no formal medical training, but had some expe-
rience with home births and had done some back-
ground reading. Voth began a difficult labour on
May 7,1985. After several hours, the baby's head
emerged. Despite repeated attempts, the midwives
could not extract the baby from the birth canal. The
midwives called an ambulance, and Voth was taken
to a hospital emergency departrnentwhere the baby
was delivered within two minutes of arrival, using
standard obstetrical techniques. By that time, the
baby had suffocated from lack of oxygen. Attempts
to revive the child failed.

Sullivan and Lemaywere charged with one count
of criminal negligence causing death to the child
and a second count of criminal negligence causing
bodily harm to the mother (see page 153 for more
on criminal negligence) . At trial in Vancouver's
County Court in October 1986, theywere convicted
on the first charge but acquitted on the second
charge. The two women were given suspended sen-
tences and placed on three years' probation.

The women appealed their conviction to the
British Columbia Court ofAppeal. InJuly 1988, that
court dismissed the charge of criminal negligence
causing death and substituted a conviction on the
second count of criminal negligence causing bodily

harm. The court did so even though the Crown had
not appealed the acquittal by the trialjudge on that
charge. The court's decision was based on the fact
that an injury to the unborn child equalled an injury
to the mother. In itsjudgment, the court stated: "As
a matter of law, a child remains part of the mother
when it is in the birth canal."

Sullivan and Lemay appealed their substituted
conviction to the Supreme Court of Canada. In the
meantime, the Crown appealed the overturning of
the trial conviction on the first count. The appeals
were heard in late October 1990. In a unanimous deci-
sion released on March 21,1997, the Supreme Court
upheld the acquittal of the two Vancouver midwives.

For Discussion
1. Read the section on cdminal negligence on

page 153. Express your opinion as to
whether you think Sullivan and Lemay wete
guilty of criminal negligence. Use facts fiom
the case to support your opinion.

2. Prepare an organizel to summarize the main
arguments that would be presented by the
Grown and by the defence.

3. Why would the British Columbia Couft of
Appeal dismiss the conviction of the charge
of cdminal negligence causing death and
substitute a conviction for criminal negli-
gence causing bodily ham?

4. What is the signiflcance of the Supreme
Gourt of Ganada decision?

The Canadian Parliament banned abortion completely
in 1869, shortly after Confederation. The penalty for
performing an abortion was life imprisonment.
Pressure to liberalize Canada's abortion law began in
the 1960s and came primarily from medical and legal
associations. but also from various women's and social
justice groups.

In 1967,Justice Minister Pierre Trudeau presented
a bill to liberalize Canada's abortion law. The bill
became law in 1969, exactly 100 years after abortion
was first made illegal in Canada.

Abortion remained inthe Criminal Code, butwould
be permitted under certain circumstances. A woman
could get a legal abortion if she had the permission
of a therapeutic abortion committee: three doctors at
an accredited hospital. The committee would approve
the abortion if itwas determined that continuation of
the pregnancy would endanger or would likely
endanger the woman's life or health.

This law specified that it was an offence for any
person, including the woman herself, to procure a
miscarriage without the permission of the abortion

continued )
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committee. Even if an attempt to abort met with
failure, all concerned with the abortion were liable
to prosecution.

In 1988, the Supreme Court of Canada ruled that
the 1969 amendments to the C,riminal Code on abor-
tion were unconstitutional.

Figure 5-12

Nurses rallying against abortion. Abortion is a highly sensitive
issue. In the late 1960s, Piene Trudeau liberalized Canada's
abortion law.

Firearms account for
about one in three
homic ides.  The use
of f irearms in violent
crimes decreased from
5.6 percent in 1995 to
4.1 percent  in  1999.

In 1989, after the Supreme Court decision, a bill
on abortion legislation was introduced into
Parliament. It would have permitted abortions only
when a doctor considered a woman's physical,
mental, or psychological health to be threatened. The
House of Commons passed the legislation, but itwas
subsequently defeated in the Senate.Justice Minister
Kim Campbell announced that the governmentwould
not introduce new legislation. Thus, Canada does not
have a law that prohibits abortion.

Despite the fact that there are no restrictions on
the availability of abortion in Canada, the majority of
abortions are performed during the first 12 weeks of
pregnancy. Most physicians will not perform an abor-
tion past 20 or 2l weeks unless there are health or
genetic reasons.

For Discussion
1. Outline Canada's abortion law fiom 1969 to

1988, lndicate under what circumstances
abortion would have been considered a
crime during this period.

2. Explain Ganada's curlent legal status on
abortion.

Weapons
T}ae Criminal Code defines a weapon as anything used or intended for use

o in causing death or injury to a person
o in threatening or intimidating any person

The object in question need not have been designed as a weapon.
Prohibited weapons include gun silencers, switchblade knives, automatic

firearms, rifles and shotguns that are sawed off or otherwise modified, and
any other weapon that has been declared prohibited. Restricted weapons
include firearms that can be fired with one hand; semi-automatic weapons
having a barrel length from the mtlzzle end of the barrel, up to and including
the chamber, of less than 470 mm; firearms that can be folded or telescoped;
firearms that can fire bullets in rapid succession; and any other weapon that
has been declared restricted.

The federal government now requires that all owners and users of
firearms-an estimated 3 million Canadians-obtain a Possession and
Acquisition Licence (PAI-) and register their firearms, whether restricted or
nol Any restricted or prohibited firearm registered under the previous system
must be re-registered by December 31, 2003 (see Issue, page 120).

The PAL is valid for five years. To apply, a person must be 18 years of age
and complete an application form. Young people aged 12 to 17 can obtain
a PAL with parental permission, but their parents must agree to supervise
the use of the firearm. A PAL is not issued until a safety check is run on the
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applicant. Applicants must pass the Canadian
Firearms Suf.ty Course to qualify for a PAL.

Canadians with a PAL may own and use
firearms, borrowfirearms in the same class as their
own, and obtain ammunition. The PAL specifies
what class(es) of firearms the person can own:
non-restricted, restricted, or prohibited.

To discourage people from keepingweapons
illegally, the government sometimes offers
"amnesty periods" during which weapons can
be registered or turned into police with no ques
tions asked. Police donate the weapons to insti-
tutions, use them for safety education training,
or destroy them.

Canadian society is alarmed by the use of
weapons during the commission of serious
crimes. The Criminal Cod,e provides a one-year
minimum sentence for using a firearm while
committing an indictable offence. In serious

.*.:
* l
irl

cases, that sentence can be increased up to 14 years. For some offences, such
as attempted murder, manslaughter, robbery, sexual assault with a weapon,
and kidnapping, the minimum penalty is increased to four years. The sen-
tence must follow any other punishment for the indictable offence. Thus, a
person sentenced to l0 years for the indictable offence and one year for the
use of the firearm while committing the offence would have a sentence of
I I years. If the person has a previous firearms conviction, the minimum sen-
tence is increased to three years, and if there is more than one weapons offence,
each sentence must be served consecutively (i.e., follow the other).

Other firearm offences listed in the Crimi,nal Cod,einchtde
o pointing a firearm at another person without lalvful excuse, whether

the firearm is loaded or unloaded
o carrying or possessing a weapon, an imitation of a weapon, a prohib-

ited device, or any ammunition or prohibited ammunition for a pur-
pose dangerous to the public peace, or for the purpose of committing
an offence

o carrying a concealed weapon, prohibited device, or any prohibited
ammunition

. not reporting to a peace officer the finding of a prohibited weapon or
firearm

. not reporting misplacing or losing, or having had stolen from one's pos
session, a restricted weapon for which a registration certificate has been
issued

o altering, defacing, or removing the serial number on a firearm
o possessing a firearm that has an altered, defaced, or removed serial

number
o using, carrying, shipping, or storing a firearm, prohibited weapon,

restricted weapon, prohibited device , or any ammunition or prohibited
ammunition in a careless manner or without reasonable precautions
for the safety of other persons

h$'
}5"".
,i$

Figure 5-13
Owners and users of firearms
must have a licence.

Young people aged L2
to 17 can also obtain
a Minor's Possession
Licence (MPL) that lets
them use a non-restricted
firearm for target prac-
tice, hunting, instruction
in the use of firearms,
and taking part in orga-
nized shooting competi-
tions, and that lets them
buy ammunition. The MPL
does not allow people to
buy a firearm.
. Should persons

between the ages of
L2 and 17 be allowed
to use firearms?
Justify your opinion.
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I 0pinions About Prostitution in Toronto

should be legal and
tightly regulated by
health authorities

5670

Flgure 5-14
What can you infer from
these statistics? ldentify
some reasons for keeping
prostitution illegal,

should be
completely against
the law
32To

should be
completely legal
7Yo

do not know
5o/o

0ffences Relating to Prdstitution
Prostitution is legal in Canada. Hoivever, some activities related to prostitution,
such as soliciting and keeping a co{nmon bawdyhouse (a place of prostitution),
are illegal. Soliciting is communica{ng for the purpose of prostitution. According
to the Supreme Court of Canada, such communication must be "pressing or
persistent" to be an offence.

Procuring involves directing customers to the services of a prostitute or
living off the earnings of a prostitute, even on a part-time basis. The penalty
for procuring is much more substantial than the penalties for soliciting or
keeping a common bawdyhouse.

Soliciting can be considered a "crime without a victim," but many would
argue that prostitutes are victims of procuring. Nonetheless, some Canadians
believe that the government should not interfere with the morals of its cit-
izens by legislating such matters. However, legislators are concerned abolrt
the issues that surround prostitution: its frequent occurrence in crime are{s,
its connections with the drug trade, exploitation of prostitutes by pimps, and
the impact of prostitution on neighbourhoods.

Some provinces have moved to protect underage prostitutes. Albertd's
Protect'ion of Child,ren Inaofued in hostitution Act aflows authorities to pick rip
suspected prostitutes under 18 years of age. They are taken to a safe hoube
and can be held for up to 72 hours without being charged. The safe house
provides an opportunityfor the youths to be free of their pimps and to receive
counselling.

0bscenity
Obscenity, described in section 163 of the Criminal Codc, conttnues to be con-
troversial. The Supreme Court of Canada generally follows the "communlty
standards test." It notes that "the courts must determine as best they can wh[t
the community would tolerate oqhers being exposed to on the basis of t$e
degree of harm that may flow from such exposure." Sex acts must $e
"degrading or dehumanizing" tf be deemed obscene. The courts are frfp-
quently put in the position of d(termining whether something is obscerie
or a work of art.
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R. v. Butler
(L992) 70 C.C.C. (3d) 129
Supreme Court of Canada

Butler opened the Avenue Video Boutique in
Winnipeg in 1987. His shop sold and rented "hard-
core" videotapes and magazines as well as sexual
paraphernalia. During the first month of operation,
police entered the store with a search warrant and
seized t}re inventory. Butlerwas charged with selling
obscene material, possessing obscene material for
the purpose of distribution, possessing obscene
material for the purpose of sale, and exposing
obscene material to public view.

Buder reopened the store and again was charged.
At trial, he was convicted of eight counts relating
to eight videotapes and fined $1000 per offence.
Acquittals were entered on the remaining 242
charges. The Crown appealed the242 acquittals and
Butler cross-appealed the eight convictions. The
majority of the Manitoba Court of Appeal allowed
the appeal of the Crown and entered convictions
for Butler with respect to all the counts. Butler
appealed to the Supreme Court of Canada.

In its decision, the Supreme Court of Canada
divided pornography into three categories:

. Ex?licit sex with uioknce, which would almost
always constitute undue sexual exploitation.

. ExPkcit sex without aiolcnce that suhjects peoplc to
degrading m d,ehumanizing treatrnenl, which
may be undue (excessive) if che risk of harm
is substantial. \A/hether the exploitation is
undue would depend on
- a determination of what the community

would tolerate others being exposed to on
the basis of the harm that may flow from
such exposure. Harm can be presumed if the

material predisposes a person to act in an

antisocial manner.
- whether the materials place women (and

sometimes men) in positions of subordi-
nation and therefore infringe the principle
of equality.

. ExPticit sex without uiolence that is neither

degrad;ing nar dehumanizing,which would be tol-

erated. The onus is on the government to prove

that the exploitation is undue. Any doubtwill
be resolved in favour of freedom of expression.

The Court ruled that section 163 of the Criminat
Codeiolates the guarantee to freedom of expres-

sion in section 2(b) of the Chartu, but that it is a

reasonable limit prescribed by law and is therefore
constitutional. Butler's case was sent back to trial

to be decided on the basis of the new rules.

For Discussion
1. Explain the differences between the cate

gories of pomography established by the
Supreme Gourt of Canada'

2. Whlch category would always be classlfied
as obscene?

3, What two factors would be used to deter'
mine if the exploitation of sex was undue
(excessive)?

4. How did the Supreme Court rationalize
keeping section 163 in the Crimlnal Code lt
it violated section 2(b) of the Charter?

5. What criteria should be used to determine
whether material is degradingp For
example, should the criteda be based on
what you think other people should not view
or what you think you should not view?

Section 163(8) states: "For the purposes of this Act, any publication a dom-

inant characteristic of which is the undue exploitation of sex, or of sex and

any one or more of the following subjects, namely, crime, horror, cruelty and

violence, shall be deemed to be obscene." The expressions "dominant char-

acteristic" and "undue exploitation" are the bases on which many defences

are founded.
A variety of offences relate to obscenity: making, printing, circulating,

mailing, or distributing obscene material; and presenting or taking part in

an immoral theatrical performance. Police can obtain a warrant to seize any

Ghapter 5 The Criminal Code t.47



Figure 5-15

What can young people do to
avoid being "stalked" on the
lnternet?

materials that they consider to be obscene and lay charges. Customs officers
also have the right to seize materials considered obscene and forbid their
entry into Canada.

Concern about the exploitation of children in pornography has resulted
in amendments to the Criminal Code. Child pornography is defined as "a pho-
tographic, film, video or other visual representation, whether or not it was made
by electronic or mechanical means, (i) that shows a person who is or is depicted
as being under the age of eighteen years and is engaged in or is depicted as
engaged in explicit sexual activity." Any person in possession of, producing,
or distributing and selling any child pornography is guilty of an offence.

Gonuption and Abandonment of Children
Parents or guardians of children may not procure them for prostitution or
for any sexual activity prohibited by the Crirni,nal Cod,e. As well, it is an offence

to own, occupy, or manage a place that children are using
for sexual activity prohibited by the Code. It is also an
offence to abandon or expose a child under the age of
l0 if endangering the child's life or permanently harming
his or her health is likely.

To protect the public from high-risk sexual offenders,
Parliament is considering a national sex offender registry
system. Similar registries now exist in Ontario. Information
would be kept at the Canadian Police Information Centre,
which is maintained by the RCMP. The informationwould
then be available to police forces across Canada.
Convicted offenders would be required to register their
current addresses with the police.

Parliament may also establish the offence of cyber-
stalking (luring through the Internet). The aim is to pro-
tect children from predators who strike up acquaintances
with lonely or naive boys and girls. In recent years, there

have been cases of children leaving home to meet or live with a cyber acquain-
tance in another city or country. The offence would make it illegal to com-
municate for sexual purposes with someone believed to be a child.

Review Your Understanding (Pages 1-42ro 148)
1. ldentify the significance of the 1988 Supreme Gourt of Canada decision

regarding abortion.
2. Distinguish between prohibited and restricted weapons.
3. What must a citizen in Canada do in order to legally possess or use a gun?

4. Describe five offences pertaining to weapons, other than those that deal
with prohibited and restricted weapons.

5. a) Distinguish between procuring and soliciting.
b) What elements must exist for a conviction on soliciting?

6. Discuss four issues related to prostitution that are of concern to
legislators.

7. How does the Criminal Code deline obscenity?
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At one time, protection of property was one of the most important functions
of criminal law. Until the l8th century, death was a common penalty for theft.
Property such as livestock and horses was so important to owners that society
demanded this extreme punishment. The Criminal Code continues to pro-
vide major penalties for offences against property. In fact, property offences
make up approximately two-thirds of all offences listed in the Criminal Cod,e.
The major property crimes are arson, theft over $5000, theft under $5000,
motor-vehicle theft, break and enter, possession of stolen goods, and fraud.

Arson
Owing to an increase in intentional fires and explosions, the Criminal Code
was amended in 1990 to include more acts under the definition of arson.

The Code defines arson as the intentional or reckless causing of damage
by fire or explosion to property, whether or not the arsonist owns the prop-
erty. If the arsonist is aware that someone occupies the property, or is reck-
less in that regard, or if the fire or explosion causes bodily harm to another
person, the maximum penalty is life imprisonment. Where there is no danger
to life, the maximum penalty for arson is 14 years in prison.

Committing arson with intent to defraud-for example, to collect on an
insurance policy-carries a maximum penalty of l0 years. Possessing any explo
sive material or device, such as a bomb, for the purpose of committing arson
is illegal. Finally, to set off a false fire alarm is a hybrid offence: the max-
imum penalty is two years if the Crown proceeds by indictment.

Theft
Theft has a number of elements. Each element must be proven for a suc-
cessful conviction.

o The act must be fraudulent, which means that the person who is stealing
must have intended to do something wrong.

o The person taking the item must not have any colour of right to it.
"Colour of right" means that the person has a legal right to the item.

o The accused must have an intent to deprive the owner of the item or
convert it to his or her own use.

If the value of the goods is below $5000, the offence is generally known
as theft under $5000. If the value is over $5000. the offence is known as theft
over $5000. The penalties are substantially different. Theft under $5000 is
a hybrid offence with a maximum penalty of two years. Theft over $5000 has
a maximum penalty of 10 years.

A person can also be charged with theft based on the principle of recent
possession. When arrested, a person who has possession of items that were
recently stolen must be able to explain at trial how he or she came to pos-
sess them. If the accused provides an explanation, the onus is on the Crown
to disprove it. If the Crown fails to do so, the accused must be acquitted.

Arson is the cause of
more than 12 oercent of
all f ires in Canada. Fires
started by arson kill
more than 50 and injure
over 5OO people annu-
ally. Property damage
each year because of
arson exceeds $150 mil-
l ion. The maximum
penalty for arson is 14
years. In your opinion,
should the maximum
penalty for arson be the
same as the maximum
penalty for aggravated
assault? Explain.

More than 5O percent of
arson incidents are com-
mitted by people between
t2 and 17 years of age.

It is an offence to steal
any computer service; to
intercept any function of
a computer system; or to
use a computer system
to commit a crime.
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In 2000, there were
293 41.6 break-ins-a
9 percent decrease from
the previous year and
the lowest rate since
1978. Sixty percent of
the break-ins occurred
in homes. At the same
time, a survey of 26 000
people showed that fewer
people are reporting
break-ins to police. Why
would people decide not
to report them?

Break and Enter
The law considers break and enter, commonly called burglary, a serious
offence. The terms "break" and "enter" are defined in sections 321 and 350
of the Criminal Code. Section 321 states: "In this Part, 'break' means (a) to
break arty part, internal or external, or (b) to open any thing that is used
or intended to be used to close or to cover an internal or external opening."
Section 350(a) states: 'A person enters as soon as any part of his body or
any part of an instrument that he uses is within any thing that is being entered."
Due to an increase in home invasions in larger cities, amendments to the
Criminal Code proposed in 2001 would permit tougher penalties for break-
and-enter crimes involving a home.

The offence of break and enter is described in section 348 of the Criminal
Code (see The Law, page 103).

\A/hen someone illegally enters a residence by some other means (not by
break and enter) to commit an indictable offence, there is a separate offence-
being unlau{ully in a dwelling-house (residence). The penalty for this offence
is less severe than it is for break and enter. It is also an offence to possess
housebreaking, vault-breaking, or safe-breaking tools if circumstances indi-
cate that the owner possessed such tools for the purpose of breaking in. No
break-in need actually occur.

R. v. Holmes
(1988) 64 C.R.  (3d)97
Supreme Court of Canada

Holmes was charged with possession of house-
breaking tools, under section 309(1) lnow 351 (l) ]
of the Criminal Code. The tools were a pair of pliers
and a pair of locking pliers. If such tools give rise
to a reasonable inference that they could be used
for housebreaking, the section requires an owner
to prove that the tools have no illegal purpose.

Holmes argued that this requirementviolated the
presumption of innocence guaranteed by section
1 1 (d) of the Canad,ian Charter of Rights and Frudoms.
It reversed the burden of proof by making him prove
that he was innocent. Before entering his plea,
Holmes moved to have the indictment quashed (sup
pressed). The trialjudge granted the motion. The
Crown appealed, and the Ontario Court ofAppeal
set aside the order. Holmes appealed to the
Supreme Court of Canada.

The Supreme Court of Canada ruled that the
words "reasonable inference" do not permit a finding
of guilt unless something is proved beyond a rea-
sonable doubt. Therefore, the Crown had to prove

that there was possession, and that the tools were
obtained for the purpose of committing a crime. The
words'hithoutlarful excuse, the proof ofwhich lies
upon him"were included in the Code to make avail-
able the defence of innocent purpose. Hence, the
section did not require the accused to prove that the
tools were not for an illegal purpose and therefore
did not violate section 11(d).

For Discussion
1. ldentify the three elements that must be

proved fot the Crown to obtain a conviction
on possession of housebreaking tools.

2. Interpret the meaning of section 11(d) of
the Charter and explain how it telates to
the burden of proof on the prosecution.

3. Reverse onus means the accused has to
prqve he ttl she is innocent. How does a
revbrse onus limit the dght protected undel
sectlon 11(d)?

4. On what basls did the Supreme Gourt of
Ganada rule that the offence was not one of
levelse onus?

5. Explain the defence of Innocent purpose.
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Possession of Stolen Goods
It is an offence for someone to possess anything that he or she knows was
obtained during the commission of an indictable offence. In addition, owning
a car with a licence plate whose serial numbers are removed or destroyed
will lead to the presumption that the car was obtained during the commis-
sion of an indictable offence.

Fraud
Making false statements to obtain credit or a loan is a crime. For example,
if Connie applies for a loan on the Internet and lies about her salary and
her assets, she could be charged with obtaining credit by false pretences under
section 361 (1) of the Criminal Codq. "Afalse pretence is a representation of
a matter of fact either present or past, made by words or otherwise, that is
known by the person who makes it to be false and that is made with a fraud-
ulent intent to induce the person to whom it is made to act on it."

Credit is a form of money. In fact, the amount of "money" that can be
spent using stolen credit cards can somet-imes exceed the amount that one
thief can carry away from the bank. Section 342 of the Criminal Code describes
the offence of credit card fraud.

The Criminal Cod,e also states that anyone who writes a cheque for which
insufficient funds are available when the cheque is cashed is guilty of an
offence. It is a defence if the person can prove that, when the cheque was
issued, there was every reason to believe that the funds were available.

Excerpts from the Criminal Code
342.
(1) Everypersonwho

(a) steals a credit card,

(b) forges or falsifies a credit card,

(c) possesses, uses or traffics in a credit card
or a forged or falsified credit card, knowing
that it was obtained, made or altered
(i) by the commission in Canada of an

offence, or
(ii) by an act or omission anywhere that,

if it had occurred in Canada, would
have constituted an offence, or

(d) uses a credit card knowing that it has been
revoked or cancelled.

is guilty of

(e) an indictable offence and is liable to imprir
onment for a term not exceeding ten years,
or

(f) an offence punishable on summary
conviction.

For Discussion
1. Why do you think the number of offences

related to credit card fraud is increasing?

2. In your opinionn would use of more personal
identification, such as fingerpdnts on a
scanner, be better identification for credit?
What shortcomings are there to using such
techniques?
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Visit www.law.nelson.com
and follow the l inks to
learn more about UN con-
ventions and protocols
related to terrorism.

Does the definition of
"terrorist activity" cover
events such as those in
the United States on
September L1- ,2OO7?
Explain.

Review Your Understanding (pages 14e to 151)
1. Explain the elements necessary for a theft conviction.
2. lnterplet the legal meaning of the terms "break" and "entet "
3. Explain the concept of reverse onus as it applies to the possession of

housebreaking instruments and the possession of stolen goods.

4. Discuss three examples of fiaud.

The following offences are significant because they occur frequently, are recent
additions to the Code, or are of general interest.

Terrorism and Terrorist Acts
The terrorist events of September 11, 2001, resulted in several changes and
additions to the Canadian Criminal Code (see Agents of Change, page 30).
Canada also signed 14 United Nations conventions related to terrorism,
including the Suppression of TerrmistFinancing Conaention and the Suppression
of Turrmist Bombings Conaention.

The Canadian government defines "terrorist activity" as "an action that
takes place either within or outside of Canada that is an offence under one
of the UN anti-terrorism conventions and protocols; or is an action taken
for political, religious or ideologicpl purposes and intimidates the public con-
cerning its security, or compels a gdvernment to do something, by intentionally
killing, seriously harming or endapgering a person, causing substantial prop
erty damage that is likely to seriorlsly harm people or by seriously interfering
with or disrupting an essential service, facility or system." The activity does
not have to take place in Canada-it can be against a Canadian citizen or
government facility located outside Canada.

T};.e Criminal Cofunow allows the government to publish the names of groups,
referred to as "entities," that are acting as, or on behalf of, a terrorist group.

Canada, alongwith many other countries, took action to cut off the sources
of funds that terrorists use to carry out their activities. It is now an offence
to knowingly collect or provide funds, either directly or indirectly, to carry
out terrorist crimes. The government also has the right to freeze any prop-
erty that is being used in arry wvy to assist a terrorist group. To further con-
trol use of property by terrorists, financial institutions must report to the
government any assets in their possession that belong to a listed entity.
Legislation was also enacted to make it a criminal offence to commit any
indictable offence under any Actof Parliament for the benefit of, under orders
of, or in association with a terrorist group.

The cause of most terrorist activities is hatred of a particular group. The
Crimi.nal Code amendments give a judge the right to order the deletion of
hate propaganda contained on Internet sites. The damaging of a religious
property motivated by bias, prejudice, or hate was also added as an offence.
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Cdminal Harassment
The offence of criminal harassment (stalking) was added to the Crimi.nal
Code in 1993. It prohibits anyone from repeatedly communicating with or
following another person, any member of the other person's family, or anyone
known to that person, where in all the circumstances, they reasonably fear
for their safety.

I Criminal Harassment: Relationship of Accused to Victim, 1999

casual acquainlance 25.to/o

business relationship 4.7%
other known relationshiP 0.87o

Figure 5'16
stranger 7,270

unknown 3.2%
cunent spouse 3.7%

Visit wwwlaw.nelson.com
and follow the l inks to
learn more about criminal
harassment.

Women were victims in
75 percent of the incidents.
Why do you think it is most
likely for an ex-spouse to be
engaged in criminal harass
ment? Draw another conclu-
sion from the data.

other family 3.6%

current or ex-dating
relationship 15.4%

ex-spouse 36,3%

Criminal Negligence
The definition of criminal negligence is found under section 219 of the
Criminal Code.

Criminal negligence comprises three categories: criminal negligence in the

operation of a motor vehicle (examined in Chapter 6); criminal negligence

causing bodily harm (see R. v. Sullivan, page 143); and criminal negligence

causing death. Intent is not necessary. Indifference as to what the reasonable

person would do under the circumstances may result in a conviction. Thus,

a person who drives in a manner very different from that of the reasonable

person and who is inconsiderate of the safety of others is criminally negligent'
See Chapter 12 for more on negligence.

Excerpts from the C,riminal Code

2r9.
(l) Every one is criminally negligent who

(a) in doing anything, or

(b) in omitting to do anlthing that it is his duty
to do,

shows wanton or reckless disregard for the lives
or safety ofother persons.

(2) For the purposes of this section, "duty" means
a duty imposed by law.

For Discussion
1. Glve examples of wanton or reckless disre

gard for the lives or safety of other persons
that could result flom the operation of a
motor vehicle.

Ghapter 5 The Criminal Code 153



Mischief
The offence of mischief can relate to a variety of circumstances involving
the deliberate destruction or damaging of property. Today, some of the most
valuable property is electronic information (data) . Because of the possibility
that data may be deliberately destroyed, for example, by a computer vims.
the definition of mischief includes harm to data. These offences are defined
in sections 430(7\ and 430(2\ of the Criminal Code.

Excerpts from the Crirninal Cod.e

430.

(1) Every one commits mischief who wilfully

(a) destroys or damages propertyi

(b) renders property dangerous, useless, inop
erative or ineffective;

(c) obstructs, interrupts or interferes with the
larful use, enjoyment or operation of
property; or

(d) obstructs, interrupts or interferes with any
person in the lawful use, enjoyrnent or
operation of properry.

(l.l)Every one commits mischief who wilfully

(a) destroys or alters data;

renders data meaningless, useless or
ineffective;

obstructs, interrupts or interferes wi*r the
larful use of data: or

obstructs, interrupts or interferes with any
person in the lanful use of data or denies
access to data to any person who is enti-
tled to access thereto.

For Discussion
1. Why is section 430(1.1) significant in our

society today?
2. Assume you were having a loud party at

your house. Under what circumstances
could you be charged with the offence of
mischief?

(b)

(c )

(d)

Review Your Understanding (Pages L52 ro 754)
1. Name some offences considered to be terrorist activities according to

the Criminal Code.
2. What elements must be ploven to obtain a conviction on a charge of

criminal negligence?
3. How does the Criminal Code define mischief relating to data?

W offences and Penalties
The following is a list of the offences and penalties found in the Criminal Code.

Indicta ble Offence-life lmprisonment

Accessory after fact to murder
Aircraft, endangering safety
Arson, disregard for life
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Break and enter, dwelling-house
Criminal negligence causing death
Explosives, intent to cause harm, death
Explosives, used against a public building, with

intent to cause death



Extortion
Hljacking
Hostage taking
Kidnapping
Killing unborn child in act of birth
Mail, stopping with intent to rob
Manslaughter
Mischief (if dangerous to life)

Murder
Murder, attempted
Murder, conspiracy to commit
Riot Act, hindering reading of
Robbery
Sexual assault, aggravated
Terrorism, any indictable offence at the direction

of or in association with a terrorist group

Indictable (Xfence-l4 years

Administering noxious thing endangering life
Aircraft, taking explosives or weapons on
Aggravated assault
Arson, damage to other's property
Bribery ofjudicial officers, peace officers
Causing bodily harm by criminal negligence
Causing bodily harm with intent
Contradictory evidence by witness
Counterfeit money, making, possessing, or

uttering

Criminal organization, participating in
Fabricating evidence
Facilitating a terrorist activity
Firearm, use of during offence
Impeding attempt to save life
Incest
Passport, forging or using forged lpassport]
Perjury
Piracy
Sexual assault, using weapon,

or causing bodily harm
Suicide, counselling, aiding

Indictable 0ffence-lO years

Abduction of person under 14
Assault causing bodily harm
Cattle theft
Credit, obtained by false pretense
Criminal negligence causing bodily harm
Disguise with intent to commit indictable offence
Face masked or coloured
False pretence, property obtained by (over $5000)
Housebreaking instruments*possession

Mail theft
Prison breach
Procuring
Sexual intercourse, administering drug, liquor

for illicit
Terrorism, participating in a terrorist grouP,

concealing a terrorist
Terrorist activities, financing, providing property
Theft, or possession of property obtained by

crime, if over $5000

Indictable (Xfence-S years

Abduction of person under 16
Bigamy
Childbirth, failing to obtain assistance in
Explosive, illegal possession
Fire, setting by negligence
Fraud upon the government
Genocide, advocating

Indignity to dead body
Infanticide
Marriage, procuring feigned
Municipal corruption
Polygamy
Sexual activity, parent procuring (under 14)
Traps likely to cause bodily harm
Unlan{ul drilling
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Indictable Otfenc*2 years

Abandoning child
Administering noxious things to annoy
Automobile master key, selling
Cheating at play
Coin device, possession of instrument for

breaking
Common bawdyhouse, keeping
Common nuisance
Corrupting children
Disobeying order of court
Disposing of body of child to conceal birth
Duelling

Eavesdropping equipment, illegal possession of
Escape, permitting or assisting
False message
Gaming-house, keeping
Gaming- or betting-house, found-in
Intercepted information, illegal disclosure of
Lotteries, illegal
Mail, using to defraud
Misconduct of officers executing process
Procuring own miscarriage
Riot, taking part
Sexual activity, parent procuring (under 18)
Spreading false news

Hybrid (Xfence

The number in parentheses indicates the maximum
penalty in years if the offence is tried by indictment.
If nryo numbers are shown, the first is the maximum
penalty in months for the summary offence if other
than the usual six months.

Abduction in contravention of custody order (10)
Abduction where no custody order (10)
Assault, assaulting a peace officer (5)
Assault, causing bodily harm (10)
Bodily harm, unlawfully causing (10)
Break and enter, non-dwelling-house (10)
Buggery, bestiality (10)
Computer, unauthorized use (10)
Credit card, theft; forgery (10)
Dwelling-house, unlawfully in (10)
Escape, unlawfully at large (2)
Failing to appear at court (2)
False alarm of fire (2)
Firearm, pointing (5)
Forcible entry (2)
Forgery (10)
Harassment, criminal (5)
Hatred, incite or promote (2)
Mailing obscene matter (2)

Mischief motivated by bias, prejudice, or hate
(18 ,  10)

Mischief, over $5000 (10), under $5000 (2)
Morals, corrupting (2)
Necessaries, failing to provide (2)
Obstructing, resisting an officer (2)
Pornography, making child (10)
Pornography, possession of child (5)
Probation order, failure to obey (2)
Public mischief (5)
Recognizance, breach of (2)
Sexual assault (10)
Sexual exploitation,14 to 18 (5)
Sexual exploitation of person with disability

(18  m)  (2 )
Sexual interference, under 14 (10)
Sexual purposes, removal of child from Canada

for (5)
Sexual touching, invitation to, under 14 (10)
Theft, or possession of property obtained by

crime, if under $5000 (2)
Threat, to harm or cause death (18 m) (2)
Threat, uttering (18 m) (5)
Weapon, unauthorized possession of prohibited,

restricted (5)
Weapon, concealed or in motor vehicle (5)
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Summary Offence{ months

Advertising reward and immunity
Animals, injuring or endangering
Assembly, participating in unlawful
Causing a disturbance
Coin, defacing
Gaming- or betting-house, found-in
Impersonating a peace officer
Impersonating at an examination

Indecent act, telephone call
Loitering
Motor vehicle theft
Nudity
Slug, having or making
Soliciting
Trespassing at night
Water-skiing, failure to watch, or at night
Weapon, at a public meeting

lUlinimum Penalties

Betting, illegal (lst offence: 2 years; 2nd: 14 days
to 2 years; 3rd: 3 months to 2 years)

Criminal negligence causing death, using afirearm
(4 years to life)

Firearm, imitation, using to commit an offence (lst
offence: 1 to 14 years; 2nd: 3 to 14 years)

Firearm, using to commit an offence (lst offence:
1 year;2nd: 3 years)

Hostage taking, using firearm (4 years to life)
Kidnapping, using firearm (4 years to life)
Manslaughter, using firearm (4 years to life)
Murder, attempted, using firearm (4 years to life)
Robbery, using firearm (4 years to life)
Sexual assault, aggravated, using firearm (4 years

to life)
Sexual assault, using firearm (4 to 14 years)
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Ghapter Highlights
The charge for a homicide depends upon the person killed
and the intent.

Assault charges can be one of three charges, depending
upon the severity of the assault.

Sexual assault charges can be one of three charges,
depending upon the severity of the assault.

Consent is frequently an issue in a sexual assault trial.

There is legislation designed to protect children.

Weapons are classified as prohibited and restricted
weapons.

Soliciting, keeping a common bawdyhouse, and procuring
are i l legal.

The community standards test is followed by courts in
determining obscenity.

Property crimes make up approximately two-thirds of
Criminal Code offences.

Arson is the intentional or reckless causing of damage
by fire or explosion.

The penalties for theft under $5000 and over $5000
are significantly different,

It is an offence to be in the possession of property while
knowing that it was obtained by the commission of an
indictable offence.

The offence of "obtaining by false pretences" requires
that the person knows that the facts presented are false.

The offence of mischief refers to the deliberate dam-
aging of property.

Review Key Terms
Name the key terms that are described below.

a) the cause of death, usually an issue in murder trials

b) forcible removal of a child

c) anythingthat serves to indicate a person has true own-
ership of something

d) any weapon that has been declared prohibited

e) painlessly putting to death as an act of mercy a person
suffering from an incurable and disabling disease

f) communicating for the purposes of prostitution

g) theft involving violence, threat of violence, assault, or
the use of offensive weapons

h) killing of an infant shortly after birth, by its mother who
has become mentally disturbed from the effects of giving
birth
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i) the dqliberate destruction or damage of property

j) plannFd and deliberate kil l ing

k) to livd off the earnings of a prostitute

l) intent to wound, maim, or disfigure

m) intentfonal damage by fire

n) blam4ble kil l ing
a

a

a

o) the adt of fraudulently taking something
p) a replesentation known to be false

Gheck Your Knowledge
l. Indicate, by providing examples, whatwould

considered crimes of violence.

2. Oudline actions that are considered to hav
hig$ social impact and are debated by soci
and in Parliament.

1"'r

that are specifically designed to protect child

Apply Your Learning
5. For bach of the following incidents, indicate

3. Identify the actions that are considered
erty crimes. Provide examples.

4. ProVide examples of laws in the Crirninal

offefirce that will be charged, the elements
muNt be proven for a successful conviction,
the [naximum penalty.
a) lfhe accused killed her child shortlv i

childbirth.
b) The accused wrote obscenities on the si

of a building.
c) The accused entered a home and stolela

television.
d) accused quickly spent money that e

knd deposited mistakenly in his
ount.

accused set fire to his friend's car.
accused pushed his friend down

tairs. The friend died.

e )

0



6. R a. Creighton, [993] 3 S.C.R. 3 (Supreme
Court of Canada)

Creighton, Caddedu, and Martin shared a
large quantity of alcohol and cocaine at
Martin's apartment over an l8-hour period. All
the parties involved were experienced cocaine
users. Creighton injected cocaine into Martin's
forearm with her consent. She immediately
began to convulse violently and appeared to
cease breathing. The other two could not resus-
citate her. Caddeduwanted to call9ll butwas
dissuaded by Creighton, who placed Martin on
the bed, cleaned the apartment of any possible
fingerprints, and left with Caddedu. Seven
hours later, Caddedu returned and called for
emergency assistance. Martin was pronounced
dead. As a result of the injection, she had expe-
rienced a cardiac arrest and later asphyxiated
on the contents of her stomach. The defence
conceded that trafficking had taken place. The
Crown argued that Creighton was guilty of
manslaughter as the death was the direct con-
sequence ofan unlauful act.

What factors could the Crown consider in
their argument for manslaughter?

7. R. a. Thornton (1993), 82 C.C.C. (3d) 530
(Supreme Court of Canada)

Thornton was well-informed about HIV and
its means of transmission. He knew that he was
a member of a group that was highly at risk
of contracting AIDS. Moreover, he knew that
he had twice tested positive for HIV antibodies
and that he was therefore infectious. Thornton
nevertheless donated blood to the Red Cross
in 1987.

Thornton was charged with committing a
common nuisance,which is defined as doing an
unlawful act or failing to discharge a legal duty
and thereby endangering the life, safety, health,
property, or comfort of the public. The Crimi'nal

Codzproides in section 216 that "every one who
undertakes to administer surgical or medical
treatment to another person or to do any other
lauful act that may endanger the life of another
person is, except in cases ofnecessity, under a
legal duty to have and to use reasonable knowl-
edge, skill and care in so doing."

How could it be argued that Thornton was
guilty of the crime of common nuisance?

Examine the following statistics related to homi-
cides in Canada in 1999, as reported by Statistics
Canada in October 2000.
r Canada's homicide rate was its lowest since

1967.
o Canada's homicide rate was one-third less

than the American rate, but higher than most
European rates.

. Almost 90 percent of accused persons were
male, as were two-thirds of homicide victims'

o About 8 percent of homicide incidents were
murder-suicides.

o Thirg-one percent of homicides involved
firearms.

o Handguns were used in 55 percent of all
firearm homicides.

o The majority of firearms-related deaths
were a result of suicide.

o Four out of five victims of spousal homicide
were female.

o Fifty-one percent of female homicide victims
were killed by someone with whom they had
an intimate relationship, compared with
6 percent of male victims.

o Of the children under 12 who were killed,
80 percent were killed by a parent.

. Sixty-four percent of people accused of homi-
cide had a previous criminal record'
What conclusions can be drawn about homi-

cide offences and weapons.related offences in
Canada?

8.
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Gommunicate Your Understanding
9. Assume that the next session of Parliament is

considering opening debate on the Criminal
Codein relation to the following topics:
o censorship
o euthanasia
. weapons

Select one topic and write a letter to your
local member of Parliament, outlining your
position on how to balance individual and soci-
etal interests. Extend your research by providing
examples from the news.

10. Investigate current issues in criminal law by
selecting three news articles from print or
online sources that deal with criminal law mat-
ters. For each article, complete the following:
a) Briefly summarize the article.
b) Outline at least two main criminal issues

discussed.
c) Where possible, identify the opinion of the

author.
d) Express your opinion on this criminal

matter, and justi$' your view by providing
examples to support it.

Develop Your Thinking
ll. Holy have changes in attitudes and societ&l

valups brought about changes in criminal law?
Supportyour answer by providing examples df
receht changes to criminal law in Canada by
researching from the text, current print media,
or the Internet.

12. The Criminal Code specifres a number of
offences that are often referred to as "crimes
without victims. " They include communicating
for the purpose of prostitution, obscenity, and
keeping a bawdyhouse (brothel). Should the
police control such activities, or should people
be allowed to decide for themselves whether or
not to engage in them? Explain. How could it
be at'gued that there are victims in these crimes?
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Drug Use, Drinking, and
Driving

Focus Questions
o What basic drug offences are found in the

Controlled Drugs and Substances Ac?
o What rights do police have for the search

and seizure of controlled drugs?
. Which offences are connected with impaired

driving?
o What changes in the law have been made to

reduce the occurrence of drinking and
driving?

o What are the costs to Canadian society of
illegal use of drugs and impaired driving?

Chapter at a Glance
6.1 lntroduction
6.2 The Controlled Drugs and

Substances Act
6.3 Drinking and Driving

t62

1'62
174

Figurc 6-1
A customs agent holds a brick of hashish concealed in food
packages. This drug bust in Montreal yielded 10 000 kg of
hashish. lt takes millions of dollars to fight the illegal drug
trade. Do you think this money is well spent?



Some authorities
recently told the United
Nations: "We believe
that the global war on
drugs is now causing
more harm than drug
abuse itself." How might
this be possible?

Driving under the influence of alcohol and using illegal drugs are serious
crimes that trouble Canadians. These crimes are costly to Canadian society,
resulting in more tax spending on health care and legal aid, and soaring insuf-
ance rates. Federal and provincial governments have tried to solve these prob
lems by introducing stiffer penalti]es and other detenents, and by giving the
police greater powers. Still, therd is a widespread belief that neither drug
traffickers nor impaired drivers are penalized severely enough. In this chapteq
you will examine these crimes in more detail as well as the legislation designed
to protect Canadian society.

The Gost of lllegal Drugs
Worldwide, governments spend miflions monitoring drug traffic and arresting
people involved in the drug tradp. It is also expensive to prosecute crime
related to illegal drugs; for examplf , murder, property damage, assaults, theft,
and robbery. The illegal drug tralde feeds large fortunes to criminal orga-
nizations. Do such costs justify the '\uar on drugs," or should governments
just legalize the possession and use of certain drugs? Revenue generated by
the world's illicit drug industry is estimated to be $600 billion. Annual pro-
duction of marijuana in British Columbia is valued at $6 billion, which would
make it the largest industry in the province.

A drug has been defined as "any suti-
stance that by its chemical nature alteis
structure or function in a livin$
organism." Of course, not all chemical]s
with these effecs are classified as illeg{
drugs. Otherwise, tea, beer, cola, an{
aspirin would be classed with heroin an{
cocaine. Drugs are classified as crimin4l
because using or possessing them i]s
restricted by law. Thus, the fact that ma{-
ijuana is not a narcotic has been ruled bf
the courts to be irrelevant; marijuana ib
still on the list of substances defined as
a controlled drug by Parliament. The ref-

Figurc 6-2
Controlled substances are used legitimately by
some Canadians to manage pain, How can pre-
scription medication be kept away from addicts?
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evant statute relating to the use of drugs-th e Controllzd Drugs and Substances

Act-was enacted in 1997. It is a combination of the old Narcotic Control Act

and sections of the Food and Drugs Act.
Ttre Controllpd Drugs and Substances Act criminalizes possession oi and traf-

ficking in, a variety of illegal and controlled drugs. The Act has four basic

schedules, or lists:
o Schedule I lists the most dangerous drugs, including narcotics such as

heroin and cocaine.
o Schedule II lists cannabis (marijuana) and its derivatives.
o Schedule III lists many of the more dangerous drugs previously found

in the Food and Drugs Acl, such as lysergic acid diethylamide (LSD).
o Schedule IV lisa drugs that must be controlled but that have therapeutic

use, such as barbiturates.
Two other schedules that will be referred to below are Schedules MI and

\4II. Schedule \rII refers to cannabis resin and cannabis in amounts up to

3 kg; Schedule \4II refers to cannabis resins in amounts up to 1 g and to

cannabis in amounts up to 30 g. The Act defines a controlled substance as

being any substance included in Schedules I to [V.

Possession
It is an offence to possess any drug listed in Schedules I to III. Canadians

are allowed to possess drugs found in Schedule M which are for therapeutic

use. Figure G3 summarizes the penalties for possessing drugs found in

Schedules I, II, \IIII, and III.

Schedule I
Dangerous drugs

$1000 and/or 6 months

$2000 fine and/or I lieal
7 years

Schedule ll
Cannabis (marijuana) and
its derivatives

$1000 and/or 6 months

$2000 andlor 1 year

5 years less a day

Schedule Vlll
Cannabis resin up to 1 g
and cannabis up to 30 g

$1000 and/or 6 months

Schedule lll
Dangerous drugs formerly
listed in the Food and
Drugs Act

$1000 and/or 6 months

$2000 and/or 1 year

lf tried as an indictable
offence

Vi s it www.law. nelson.com
and follow the l inks to
learn about drug aware-
ness programs.

Figure 6-3

A person found with one marF
juana cigarette will not be
treated the same as someone
who has a large amount of
cannabis. ln many locations,
oossession of a Schedule Vll l
amount of marijuana is
ignored. The Crown can also
discriminate between first
offenders and those with
numerous oossession
convictions.
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I Penalties for Possession

lf a first offence and tried as
a summary offence

lf a first offence and tried as
a summarv offence
lf a subseouent offence
lf tried as an indictable offence

lf charged under Schedule Vll,,
the offence is always tried as
a summarv offence.
lf a first offence and tried as
a summarv offence

3 years
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Excerpts from the Criminal Code

4.

(3) For the purposes of this Act,

(a) a person has anything in possession when he
has it in his personal possession or knowingly

(i) has it in the actual possession or custody
ofanother person, or

(ii) has it in any place, whether or not that place
belongs to or is occupied by him, for the
use or benefit of himself or of another
person; and

(b) where one of tlvo or more persons, with the
knowledge and consent of the rest, has anlthing
in his custody or possession, it shall be deemed
to be in the custody and possession of each and
all of them.

For Discussion
1. Describe what "possession" means, tefel-

ilng to section 4(3XaXi) ot the Cfiminal
Code. Give examples of how this situation
could occur.

2. Why would the law allow a charge of pos
session even if the person does not actually
have the drugs?

3. Kim knows that Cheryl's locker at school
is about to be searched for illegal drugs,
so she agrees to put the drugs in her own
locker. What part of the definitlon of
possession applies to Cheryl?

Even if you possess a small quantity of a drug, you can still be charged
with possession. As long as the drug is identifiable, a charge can be laid. In
addition, the Controlled Drugs and Substances Act adopts the definition of pos-
session given in section 4(3) of the Criminal Code. A person is defined as
"having possession" even when he or she does not technically own the drug.
Having control over a drug can therefore lead to a charge. For example,
Deirdre, who gives a controlled substance to Max for safekeeping, is guilty
of possession.Taia, who is part of a group using a controlled substance, can
also be found in possession. If five people are sharing a marijuana'Joint,"
they could all be convicted of the offence of possession. The owner of the
house in which the five are smoking the drug is particularlyvulnerable, even
if he or she does not use the marijuana, because allowing its use in his or
her home implies consent.

\A/hen prosecuting a drug case, the Crown must prove possession and show
that the drug in question is a controlled substance. In addition, the Crown
must show that there was intent to possess; that is, the accused must know
that the substance is a drug. The Supreme Court of Canada ruled in R. z.
Beauer ( 1957) that mens reais a necessary element of the offence. Beaver had
a package he thought contained sugar of milk, a white powder. In fact, it
contained a narcotic. Beaver was acquitted.

In 2001, regulations under the Controlkd Drugs and Substances Actwere
changed to allow patients with terminal illnesses, chronic conditions, or
chronic pain to either grow their own marijuzrra or designate someone to
grow it for them. The federal health department is paying a Saskatchewan
company to grow the marijuana for eligible patients. The legal users of mar-
ijuana under this legislation must carry an identification card.

A 2000 National
PostlCOMPAS poll
showed that 53 percent
of  Canadians opposed
buying or  us ing mar i -
juana for  personal  use.
Sixty-nine percent
thought that marijuana
possession could be
punishable by a f ine
instead of  impr isonment .
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R. v. Hamon
(1ee3) 85 C.C.C.  (3d)4e0

Quebec Court of Appeal

Hamon was found guilty of growing and possessing
marijuana. He challenged the constitutionality of the
relerant sections of the Narcotic ControlA@ now knov,'n
asthe ControllcdDrugs and Substances Act.He argued
that the provisions violated section 7 of the Canadian
Chartur of Ri,ghts and,Freed,om.s. Hamon based his chal-
Ienge on the following points:

r 'Liberty" as used in section 7 includes the right
to make fundamental personal decisions
without state interference.

o There are benefits to the non-abusive use of
marijuana.

o If the objective is to protect people with whom
he associates, a complete ban on cultivation
and possession is unnecessary.

o The prohibition is not entirely rational since
the government has not prohibited alcohol or
tobacco use.

r MarUuana is not a narcotic and is not similar
to narcotics.

r The prohibition could be achieved by regu-
lating the use of marijuana.

r It is unnecessary to prohibit marijuana given
its actual effects.

The Quebec Court of Appeal dismissed Hamon's
appeal of his conviction.

R. v. Parker
(2000) 188 D.L.R. (4th) 385
Ontario Court of Appeal

The accused, Terrance Parker, had suffered from
epileptic seizures for almost 40 years. He tried to
control the seizures through surgery, which
failed, and conventional medicine, which was
moderately successful. Smoking marijuana
reduced the number of seizures substantially. He
had no legal source of marijuana, so he grew his
own. His home was searched mrice. and he was
charged. He brought forward the defence that
the legislation infringes his rights as guaranteed
by section 7 of the Charten The trial judge stayed
the cultivation and possession charges against
Parker. To protect Parker and others like him

N E L

Figure 6-4

What does Parker's message say to you?

who need to use marljuana as medicine, the trial
judge read into the legislation an exemption for
persons possessing or cultir,ating marijuana for
their "personal medically approved use." The
Crown appealed that decision.

The Ontario Court ofAppeal agreedwith the trial
judge that Parker should have the right to grow mar-

ijuanafor his medicinal use. Howeve! the appeal court
did not agree with the trialjudge's unilateral decision
to amend the legislation. The court declared the pro
hibition on the possession of marijuana in the Act to
be of "no force and effect" for a period of one year,
to allow Parliament to amend the legislation.

For Discussion
1. What does section 7 of the Charter guat-

antee? Discuss the guarantee as it appfies
to Hamon's and Parker's defences.

2. Present a counterargument for each of
Hamon's arguments.

3. What does it mean to "stay" the charges
against Parker?

4. The tdal judge "lead into the leglslation" an
exemption. What does that mean? Why did
the appeal court ovelrule this decision of
the tdal judge?

5. The court declared the ptohibition on the
possession of marijuana for medical pur-
poses to be of "no force and effect." What
does that mean?
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Prescription Shopping or Double Doctoring
Some people need controlled drugs for medical reasons, for example, for
a severe chronic condition or for relief from cancer pain. Other people are
addicted to certain controlled substances. Such people may engage in
prescription shopping or double doctoring; that is, rhey try to obtain the same
prescription from a number of doctors. It is an offence to seek or obtain a
narcotic or prescription from a doctor without disclosing all other controlled
drugs or prescriptions for controlled drugs received within the previous
30 days. If tried as a summary offence, a first offence carries a penalty of
$1000 and/or six months in prison. If the person has committed the offence
before, he or she may be fined $2000 and/or sent to prison for one year. If
tried as an indictable offence, the penalties range from 1B months to 7 years,
depending on the substance.

0ffences Related to Trafficking
According to the Controlled Drugs and Substances Act, to traffic is to "to sell,
administer, give, transfer, transport, send or deliver the substance." Section
5 of the Act states that no person shall traffic in, or possess for the purpose
of traffickinS, any substance included in Schedules I, II, III, or fV or any sub-
stance believed to be that substance. The penalties for trafficking vary and
are listed in Figure G5.

Because trafficking has such a broad definition-merely to give drugs to
another person constitutes trafficking-no profit motive is necessary. How
much assistance must someone give a drug buyer before the law views it as
trafficking? This issue was addressed in R. a. Crrqqes.

Schedule I
Dangerous drugs Life

Schedule ll
Cannabis (marijuana) and its
derivatives

Life

5 years less a day

Schedule lll
Dangerous drugs formerly
listed in the Food and Drugs
Act

18 months
Figure 6-5

The maximum penalties for
trafficking vary with the type
of controlled substance.
Trafficking in what substances
could result in a penalty of l i fe
imprisonment?

10 years

Schedule lV
Controlled drugs with
theraoeutic use

I year

I Penalties for Trafficking

lf tried as an indictable offence

lf tried as an indictable offence

lf amount trafficked not more than
amount specified in Schedule Vll
(3 kg)

lf tried as a summary offence

lf tried as an indictable offence

lf tried as a summary offence
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R. v. Greyeyes
[1997]  2 S.C.R.  825
Supreme Court of Canada

Ernest Greyeyes sold five joints of marijuana to
Constable Morgan, an undercover RCMP officer.
The next day, Morgan asked Greyeyes if he knew
where he could get some cocaine. Greyeyes said
that if Morgan would drive him, he would take him
to an apartment building to get some. The sellers
were not at home, so Morgan and Greyeyes
returned in the evening and entered the building
together. Greyeyes talked to the occupants through
the closed door and negotiated a deal. The pur-
chase price was to be $40 for the cocaine, and the
items were exchanged under the door. Morgan
drove Greyeyes home and gave him $10 for helping
to obtain the cocaine

At trial, Greyeyes was acquitted of trafficking in
cocaine but the Saskatchewan Court of Appeal over-
turned the acquittal and entered a conviction.
Greyeyes's appeal to the Supreme Court of Canada
was dismissed.

The amount of controlled drug seized may determine whether a charge

of trafficking is laid. Before 1986, if the accused was found guilty of posses-

sion, the onus was on that person to prove that he or she did not have the

controlled drug for the purpose of trafficking. In R. u. Oakes (1986), the

Supreme Court of Canada ruled that this "reverse onus" violated the pre-

sumption of innocence contained in section 11(d) of tlcre Canarlian Charter

of Rights and Freedom.s. Since then, the onus has been on the Crown to prove

that the person possessed the controlled drug for the purpose of trafficking.

The Crown may be aided in proving trafficking if drug paraphernalia (equip-

ment) is found, such as scales or pipes. Large amounts of cash may also be

used as evidence that trafficking has occurred.
Police often act as undercover agents in stopping the drug trade, and the

procedures they use to obtain evidence may open the door to an offender's

appeal. Some of these practices, such as having police officers pose as drug

dealers to entrap drug offenders, seem to undermine the integrity of the
justice system by allowing the police too many powers. Several court rulings

have sent a message to police that they may not entrap individuals or use

For Discussion
1. Examine the wording of what constltutes

the offence of trafflcking. ls possession an
included element of the offence?

2. Review the elements necessary to be found
gullty of aiding and abetting an offence' as
dlscussed in Chapter 4, page 114. What
are those elements?

3. Compare the sentences for possession and
trafficking of a Schedule I drug to a
Schedule lll drug. In a case with facts sim-
ilar to R. u. Greyeyes, would it be fah that a
buyer could possibly receive a possession
penalty whereas a pelson who asslsts in
finding drugs could possibly receive a traf'
ficking penalty? Support your oplnlon.

4. In your opinion, should Greyeyes be found
guilty of possession, possesslon fol the pur'
pose of trafficklng, aidlng or abetting fol
the purpose of possession' trafficking' or
aiding and abetting in trafficking? Support
your opinion.

5. Having police offlcers pose as drug dealers
to entrap offenders of lllegaldrug laws has
been criticized as being unethical. Do you
agree or disagree? WhY?

"[T]he offence of traf-
ficking is taken extremely
seriously by both the
courts  and the publ ic . . . .
It goes without saying
that someone branded
as a 'trafficker' is held
in extremely low regard
by the publ ic . "
-Supreme Court Justice

Claire L'Heureux-Dub6
. Do you agree with

this statement?
Support  your  opin ion.
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physical violence to obtain evidence. Nor may police undertake random virtue
testing, which is the practice of investigating an individual for drug offences
without having reasonable and probable grounds for so doing.

lmporting and Exporting
Section 6 of the ControllndDrugs and SubstanasActmakes it an offence to import
or export any substance listed in Schedules I to IV. The accused need not
bring the goods into the country; simply arranging for their importation can
result in a conviction. The penalties for importing and exporting a controlled
substance are listed in Figure 6-6.

Schedule I
Dangerous drugs
Schedule ll
Cannabis (marijuana)
and its derivatives
Schedule lll
Dangerous drugs formerly
listed in the Food and
Drugs Act 10 years

Schedule lV
Controlled drugs with
theraoeutic use

1 year

lf tried as an indictable offence 3 years

Producing a Controlled
Substance
The amount of marijuana being
grown in Canada has increased
greatly. Growing marijuana is illegal,
unless permitted by the federal
health department. It is also illegal
to produce any other drug specified
in Schedules I to IV. The penalties for
producing a controlled substance are
listed in Figure 6-8.

Fis|rc 6-z
These imported fake duck eggs were filled
with heroin and were seized by customs
agents in Toronto and Vancouver.

18 months
Figure 6-6

The maximum penalties for
importing and exporting con-
trolled substances vary from
one year to l ife imprisonment
depending on the type of
substance.

I Penalties for lmporting and Exporting Controlled Substances

lf tried as an indictable offence

lf tried as an indictable offence

lf tried as a summarv offence

lf tried as an indictable offence

lf tried as a summarv offence
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I Penalties fot Producing a Controlled Substance

lf tried as an indictable offence

lf tried as an indictable offence

lf tried as a summary offence

lf tried as an indictable offence

lf tried as a summary offence

Schedule I
Dangerous drugs

Schedule ll
Cannabis (marijuana) and its
derivatives
Schedule lll
Dangerous drugs formerly listed
in the Food and Drugs Act

Schedule lV
Controlled drugs with
therapeutic use

7 years

18 months

t0 years

1 year

lf tried as an indictable offence 3 years

Figurc 6-8
It is illegal to produce a
controlled substance unless
authorized to do so. The Pre
duction of dangerous drugs
and narcotics may result in a
penalty of life imPrisonment.

Figure 6-9
In 1996, owners of this
company in Vancouver were
charged with an international
moneylaundering scheme
and drug operation,
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Life

Possession of Property Obtained by Gertain Qffences
It is also an offence to possess any property you know was obtained through

the commission of a irime. Similarh it is an offence to possess the cash

obtained from selling the property. This section of the Criminal Code is used

to charge those who io not take part directly in offences such as. trafficking,

butwho share in the proceeds of illegal drug sales. Therefore, if Sam accepts

gifts from Clara knowing the gifts were obtained from trafficking, Sam can

6e charged. If the value of the property exceeds $1000, the penalty for an

indictab"le offence is up to 10 yeirsln prison. If the value of the property is

less than $1000, the penalty ranges from a $2000 fine plus six months in prison

for a summary conviction, and if indictable up to two years in prison.

Enterpdse Grime and Laundering
Money or property associated with a crime such as trafficking is often "laun-

deredi'by iriminals to remove the taint of the crime. To launder means to use,

transfer ihe possession of, send, transport, transmit, alter, dispose of, or oth-

erwise deal with any property obtained through crime. By making laundering

an offence, police are able to reduce the easy movement of property, espe-

cially cash, oltained through the drug trade. Because many of the_illegal drugs

sold in Canada come frori foreign sorrcer, it is quite common for the profit

from the sale of the drugs to be transferred ouside Canada. Since it is believed

that profits from the sale of illegal drugs fund terrorism, the federal govern-

-"ni hu, stepped up its surveillance of large amounts of money leaving the

country.
Since 2000, certain groups must report crossborder transactions exceeding

$10 000, large cash raisactions, and suspicious" ttansactions. This law applies

to lawyers, aicountants, real-estate agencies, and financial institutions, including

banks. The governmenthas setup an office to investigate each reported transfer'

The law cails into question lawyer-client confidentiality, and may one da1!e

challenged in the courts. The penalties are substantial $2 million dollars and/or

five years in jail.
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Police Rights of Search and Seizure under the Act
The Controlled Drugs and Substances Act grants police the right to search for
controlled substances and drugs. Other rights that are incidental to the search,
such as arrest, are granted by the Criminal Code. Search and arrest are dis-
cussed in more detail in Chapter 7.

Section 11 of the Controlled Drugs and Substances Act states that a warrant
can be issued by ajudge for a search if police believe an offence is in progress.
An officer may act without a warrant if the situation is urgent and it is imprac-
tical to obtain one. For example, an officer would be compelled to force a
search if the suspect is obviously flushing evidence down the toilet. The Act
provides that the officer can use as much force as is necessary in these cir-
cumstances to enter the premises.

Upon entry, the officer can search anyone if there are reasonable grounds
to believe that the person possesses a controlled substance. The officer may
seize any controlled drugs or substances, or any items reasonably believed
to contain or conceal one. Objects that may have been used in the commission
of the offence mav also be seized.

R. v. Adams
(2001-08-13) ONCA C34243
Ontario Court of Appeal

The police had reasonable and probable grounds
to arrest Fritz Adams for trafficking in narcotics.
They entered his rooming house by tricking the
superintendent into believing they were investigating
a noise complaint. They found Adams in the laundry
room, and he was arrested after police found nar-
cotics in his pocket. At trial, the Crown argued that
the police did not need to obtain a warrant because
Adams had no expectation of privacy while in the
laundry room. Furthermore, the Crown argued that
the superintendent gave informed consent to the
officers' entry. Adams was found guilty of drug traf-
ficking by ajudge alone.

Adams appealed the decision to the Ontario
Court of Appeal, stating that his right to be secure
against unreasonable search and seizure under sec-
tion 8 of the Chartnwasiolated. He acknowledged
that the police had reasonable and probable
grounds to arrest him, but argued that the super-
intendent only let them enter because he was given
false information. Adams also argued that the arrest
was illegal because the police failed to obtain a war-
rant to enter a dwelling-house as required by the
Criminal Cod,e. Adams was acquitted by the court.

In .R. u. Funq (1997), the Supreme Court of
Canada outlined the followingwith respect to police
entering a dwelling-house:

o The privacy interest outweighs the interest of
the police, and arrests without a warrant in
dwelling-houses are prohibited.

r There are exceptions with respect to the unrea-
sonableness of searches without a warrant.

o Privac/ issues must give way to the interest of
society in ensuring adequate police protection
when there is hot pursuit.

r Even if a warrant is obtained, proper announce-
ment must be made before forcibly entering
a dwelling-house to make an arrest.

For Discussion
1. Why would Adams prefer to have been tried

by a judge alone instead of a judge and jury?

2. lf the police had been refused entry by the
superintendent, what means could they have
used to obtain the legal ilght to enter?

3. What is "hot pursuit"? Did it exist in this
case? Explain.

4. Applying the Feeney decision to the Adams
case, do you think that Adams's right to pri-
vacy outweighed the desire of the police to
make an arrest? Explain.
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The Controlkd Drugs and Substances Act does not give police the power to
stop and search a person for drugs in a public place. The Crimi.nal Code autho-
rizes this type of search. However, there must be reasonable grounds for
believing that the person is in possession of a drug.

Sentencing
In 1999, the Controlled Drugs and Substances Actwas amended to reflect the
occasionally violent nature of illegal drug transactions and the r,ulnerability
of youth. The Act outlines the principles of sentencing in this area. noting
that sentencing must contribute to respect for the law and the maintenance
of ajust, peaceful, and safe society. Sentences must encourage offenders to
rehabilitate (reform) themselves, seek treatment in appropriate circumstances'
and acknowledge the harm done to victims and to the community.

The amendments also specified circumstances where the offence would
be considered especially serious:

. if a weapon was used, carried, or threatened to be used
o if violence was used or threatened
r if the offender trafficked or tried to traffic substances found in Schedules

I to IV in or near a school or any public place usually frequented by
persons under 18 years of age

o if the offender tralficked or tried to traffic substances found in Schedules
I to IV to a person under 18 years ofage

o if the offender was previously convicted of a substance offence
o if the offender used the services of a person under the age of 18 years

to commit, or be involved in, the commission of a substance offence
Parliament's concern with these factors is so great that if one of these fac-

tors exists and the judge does not sentence the offender to prison, he or she
must give reasons for that decision.

The Toronto Drug Treatment Court-the first of its
kind in Canada*was established in 1998 for a six-
year trial period. Its purpose is to keep offenders in
the criminal justice system receiving both commu-
nity support and treatment under judicial supervi-
sion for 12 to 18 months.

This unique court is based on the principles that
treatrnent for offenders' drug problems will reduce
their dependency on drugs, prevent them from
reoffending, and provide an alternative to incar-
ceration, thereby saving the system money. The
program is directed at nonviolent offenders who are
addicted to cocaine or opiates, with a focus on
youth, women and men from diverse communities,
and street prostitutes.

The Drug Treatment Court is a combined effort
of the Centre forAddiction and Mental Health, the
criminal justice system in Toronto, the Toronto
Police Service, the City of Toronto Public Health and
Healthy City Office, and various community-based
service agencies.

For Discussion
1. ldentify the objective of the Toronto Drug

Treatment Court Program.
2. How does this program save the criminal

justice system money?
3. Why do you think this plogram is ditected at

the groups identified?
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Should People Who Use lllegal Drugs Be Punished?
Marljuana, cocaine, and heroin arejust three
of the illegal drugs listed inthe Controllzd,Ihugs
and Substances Act. Twenty-three percent of
Canadians admit to using cannabis (marijuana
and a related substance, hashish) at least once
in their lifetimes. Four percent have admitted
to using cocaine at least once,

I Drug Use in Canada
(percentage of population)

Figure 6-10

Why do you think that the use of cannabis has
increased rather than cocaine or heroin?

Cannabis generally induces a state of
relaxation, heightened sensory awareness, a
sensation that time is slowing down, and a
rapid heartbeat. Some studies have shown that
it may be more damaging to health than ordi-
nary cigarettes. It can cause physical addiction,
paranoia, and damage to body organs.

Cocaine is a stimulant extracted from the
South American coca bush. Its use can lead
to severe physical, psychological, and depen-
dency problems. Regular use can damage nasal
passages, cause impotence, and create para-
noia or depression. Large doses can cause vio-
lent behaviour, conrrlsions, and even death.

Heroin is a substance derived from the
opium poppy. It can produce a "rush" and a
feeling of excitement immediately after it is
taken. As the body develops a tolerance for the
drug, increasing amounts are needed to
achieve the same effect. It is highly addictive,
and nausea, diarrhea, and pain are q/mptoms
experienced after the drug's effect wears off.

0n One Side
Many people think drug abuse is a serious
offence. They believe that higher fines and
longerjail sentences for drug users and traf-
fickers would reduce drug use. They applaud
the fact that in 1999, there were 39 percent
more arrests for possession of marijuana than
in the previous year; 27126 people were con-
victed of a marijuana offence; and 13 percent
of this group served time in jail. These
Canadians want the police to have greater
powers to search for illegal drugs so that the

cocatne

heroin 2%

other drugs 87o

I Drug Incidents, Canada, 2000
65 196 drug offences, an increase of 5.6% over previous year

cannabis 72%

17o/o

L72

Figure 6.11

Most drug incidents in 2000 were
related to the substance cannabis. Do
you think this wil l increase or decrease
in the near future? Exolain.
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laws can be more easily enforced. The $100
million a yevr it costs Canadian taxpayers to
enforce Canada's drug laws is money well
spent. If tough drug laws are not enforced,
society will be weakened and destroyed.

0n the 0ther Side
Other Canadians feel that stiffer penalties will
not rehabilitate drug users. Those who use
illegal drugs should be treated rather than
punished. They applaud a 2000 Ontario
Court of Appeal ruling, which stated that the
sections on marijuana in the Controllcd, Drugs
and Substanas Act are unconstitutional because
they fail to recognize the drug has medicinal
uses (see Case, page 165).

I Support for Legalization
of Mariluana in Canada

Figure 6.12
Why do you think
support forthe legaf
ization of marijuana
has grown steadily
since 1975?

Some people think the millions of dollars
spent to arrest and punish drug offenders would
be better spent treating drug addicts to cure
and rehabilitate them. They note that many
important organizations think the government
should deciminilize the use and possession of
qarijuana. The Canadian Medical Association,
Canadian Bar Association, Canadian Council
of Churches, Association of Police Chiefs, anc
RCMP all favour decriminalization.

The Bottom Line
As long as particular drugs are identified as
illegal, the Controlled Drugs and, Substances Act
must restrict them. But should drug users be
considered victims who require treatment
rather than offenders? Canada's law makers
have been reluctant to deal with the issue.
Recently, the British Columbia Court of
Appeal in J?. u. Malmo-Leuine (2000) refused
to overturn the conviction of possession of
marijuana. It argued that it is up to Parliament
to chanse the law not the courts.

Visit www.law.nelson.com and follow the links to
learn more about the issue of decriminalizing
marUuana^

What Do You Think?
1. Why do people use illegal drugs? What are some problems associated with these

drugs?
2. ln a group, identify arguments that support stiffer penalties for illegal drugs. Outline

arguments that support rehabilitation of users. Present your arguments to the class.
3. Why do recent coult decisions on drug use appear contladictory?
4. Why is public opinlon so important in determining drug-use laws in Canada? Does

there appear to be a trend? Explain.
5. As a class, discuss the idea that all drugs should be decriminalized with no penalties

for thelr use. ldentify the advantages and disadvantages for society.
6. Explain the meaning of the following quote from Raymond Kendall, Secretary General

of Interpol, and give your opinion: "The prosecution of thousands of otherwise law-
abiding citizens every year ls both hypocritical and an affiont to individual civil and
human rights."

2000 47
1995 31
1990 24

JU

29
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lmpaired driving is the
main criminal cause of
death in Canada. On
average, there are four
deaths and L25 injuries
daily as a result of
impaired driving. How
does society pay for
drinking-and-driving
accidents?

Review Your Understanding (pages L62ro L73)

1. a) What is the definition of a drug?
b) On what is the criminal classification of drugs based?

2. Describe two situations in which someone may be chalged with posses-
sion, while not having physical possession.

3. ls intent necessary for possession? Explain,
4. What changes were made to the Controlled Drugs and Substances Act

in 2OO1. due to the ruling in R y. Parker?
5. How does the Controlled Drugs and Substances Acf define trafficking?
6. What two points must the Grown prove to obtain a conviction for

trafficking?
7. Who can be charged with the offence of importing and exporting

narcotics?
8. What is prescfiption shopping?
9. Descdbe a situation in which a warrantless search would be legal.

Explain why.
1O. ldentify the circumstances that are to be considered serious when a

judge is sentencing an offender.

Canadian citizens and legislators continue to worry about drinking and driving.
Those who engage in such reckless behaviour are penalized by law and crit-
icized by society. The federal government has increased Criminal Codepenal-
ties for the offences related to impaired driving. Despite the increase, more
than 83 000 impaired driving charges were laid in the year 2000. The provinces
and territories, which regulate highways, the licensing of drivers, and alcohol
consumption, have introduced measures to deter impaired driving byreducing
offenders' access to motor vehicles.

Definition of a Motor Vehicle
As you read, keep in mind that a motor
vehicle is defined in the Crim,inal Codeas "a
vehicle that is drawn, propelled, or driven
by any means other than by muscular power,
but does not include railway equipment." In
other words, issues related to driving apply
to boats and aircraft in addition to auto-
mobiles, trucks, motorcycles, snowmobiles,
and other motorized land vehicles.

Figurc 6-13

Under the law, snowmobiles are considered motor
vehicles.
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Dangerous Operation of a Motor Vehicle
It is an offence to operate a motor vehicle in a manner dangerous to the
public on a street, road, highway, or other public place. The defrnition of a
"public place" has been examined in case law and has been found to include
parking lots at shopping plazas and schools, as well as private roads regu-
larly used by the public.

To obtain a conviction on "dangerous operation of a motor vehicle," the
Crown must establish fault. In determining fault, the court must consider the
standard of care that a prudent and responsible driver would have exercised.
All factors, including the nature, condition, and use of the public place where
the offence occurred, and the amount of traffic at the time and in that place,
are considered. There does not have to be any "public" present at the time of
the offence-only an expectation that someone could have been present.
Chapter 12 discusses standard of care in more detail.

R. v. MacGillivray
[1995]  1S.C.R.  890
Supreme Court of Canada

On a warm, clear summer day, the beach at "the
rocks" at Cribbons Point in Nova Scotia was active
with swimmers, divers, and sunbathers. Several family
members were on board MacGilliway's boat as it
bounced in the water and headed toward seven boys.
The boys waved their arms and shouted, as did those
on the shore, to alert MacGilliway of the dangerous
situation. The boat was up at such an angle that
MacGilliway did not see the boys, and the propeller
struck and killed one of them.

Some witnesses testified that the boat was trav-
elling over the speed limit. The trial judge found
that no one was leaning over the side to look out
for dangers. MacGilliway was found guilty of dan-
gerous operation of a motor vehicle. His appeals to
the Nova Scotia Court of Appeal and the Supreme
Court of Canada were dismissed.

R. v. Hundal
[1993] 1 S.C.R. 867
Supreme Court of Canada

The Supreme Court of Canada stated in R u. Hund,al
that when a judge assesses a situation of dange-
rous driving, he or she "should be satisfied that the

conduct amounted to a marked departure from the
standard of care that a reasonable person would
observe in the accused's situation." In this case, a
trucker was driving in heavy afternoon traffic on a
wet, fourJane street in downtown Vancouver. He
thought that he could not stop when a light turned
amber. He testified that he sounded his horn and
proceeded through the intersection. He struck a car
going across the intersection, killing the driver. The
trialjudge found that Hundal's actions represented
a gross departure from the standard of care to be
expected from a prudent driver.

For Discussion
1. What standard of care should MacGillivtay

have shown while ddving his boat?

2. What facts indicate that Hundal's actions
were a gross departure fiom the standard
of care expected from a prudent driver?

3. What penalty would you impose on
MacGillivray? What penalty would you
impose on Hundal?
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In 1981, 162 000
people were arrested
for impaired driving. In
2000, 69 192 people
were charged. The
Canada Safety Council
estimates that there are
16 mill ion incidents of
drunk driving yearly
in Canada.

Failure to Stop at the Scene of an Accident
If you are involved in an accident, you must stop at the scene. The law requires
you to give your name and address to the other party. If the other party has
been injured or appears to require assistance, you must offer assistance.

The penalty for failure to stop was increased in 1999 (see Figure G17,
page 180). Legislators were concerned that impaired drivers were leaving
accident scenes to avoid being charged with impaired driving causing death.
Occasionally, there is ajustifiable excuse for leaving the scene of an accident;
for example, leaving to get help. However, there is nojusffication if the accused
knows an accident has occurred, panics, and leaves. Drivers who try to escape
the scene while being chased by police are committing the offence of flight.

lmpaired Driving
Impaired driving has become the main criminal cause of death in Canada.
Yeq offenders have often received sentences that seem trivial compared with
the consequences of their actions. Canadians have urged legislators to
increase penalties for this offence, as a deterrent. The penalties have
increased twice since 1985. Section 253 of the Criminal Code describes the
offence of impaired driving.

Excerpts from the Criminal Code

253.

Every one commits an offence who operates a motor
vehicle orvessel or operates or assists in the opera-
tion of an aircraft or of railway equipment or has
the care or control of a motorvehicle, vessel, aircraft
or railway equipment, whether it is in motion or not,

(a) while the person's ability to operate rhe
vehicle, vessel, aircraft or railway equipment is
impaired by alcohol or a drug; or

(b) having consumed alcohol in such a quantity
that the concentration in the person's blood
exceeds eighty milligrams of alcohol in one
hundred millilitres of blood.

For Discussion
1. ldentify three ways the offence of impaired

driving can be committed, as specified in
the first paragraph of section 25i|.

2. Give two examples of how a person can be
in care and control of a motor vehicle when
it is not in motlon.

3. Martin takes a sedative drug, knowing that
it might impair his ability to drive. He hopes
that he will arrive at his destination before
it takes effect. He is involved in an auto
mobile accident due to his sedation. ls
Martin guilty of impaired drlving? Explain.

Section 253 actually sets out four offences:
. driving while ability is impaired by alcohol or drugs
o having care or control of a motor vehicle when impaired by alcohol or

drugs
o driving while the blood-alcohol level is over B0 mg in 100 mL of blood
o having care or control of a motor vehicle when the blood-alcohol level

is over 80
Aperson can be chargedwith the first two offenceswhen the blood-alcohol

level is below 80.
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For a person to be charged with either of the "care or control" offences,
it is not necessary for the vehicle to be in motion, or even running. Mens rea
exists when there is intent to assume the care or control of the vehicle after
consuming alcohol and while impaired. In addition, mms reaexists when the
blood-alcohol level is over 80. Aaus rzusis the action of assuming care or con-
trol. Sitting in the driver's seat implies care or control, unless the driver can
establish that he or she did not intend to set the car in motion. In other cases,
such as when the driver is lying down in the car, the Crown must prove beyond
a reasonable doubt that the accused was in care or control of the vehicle.

The issue of whether a vehicle was in the "care or control" of the accused
has been central to many cases. A person who was standing beside his vehicle
after having called a tow-truck has been ruled to be in care or control, as
has a person who sat in her car for 15 minutes after stopping.

The term "impaired" in section 253(a) is not defined in the C,ri,mi.nal Codc.
The court need not factor in a blood-alcohol level that would establish the
person as impaired. Rather, it is up to the court to determine, on the evi-
dence presented, whether the ability to drive was impaired. It also does not
matter how the accused was driving. What is important is establishing that
the driver's ability to operate a vehicle is impaired. Finally, the word "drug"
is interpreted much more broadly than one might think. In one case it was
found to include a chemical in plastic model cement.

I Griminal Gode Traffic Incidents, 2000

impaired driving
720h

failure to stop
and/or remain
t7%

dangerous driving
and driving while
prohibited
tt%

Tests for lmpaired Driving
Justice Finlayson noted in R. u. Seo (1986) that the most effective deterrent
to impaired driving is the possibility of detection. The C,ri,rni,nal Cod,e outlines
many procedures to aid in detection of impaired driving; for example, taking
breath samples and doing blood tests. Drivers may also be asked to pass bal-
ance and coordination tests any time after being stopped.

Breaft Tests
The use of roadside stops has been found constitutional by the Supreme Court
of Canada, whether they are part of an organized program or done randomly.
Drivers have questioned the right of the police to stop them when they have

Fl$rrc G14
ln 2000, mosl Criminal Code
traffic incidents were related
to the offence of imoaired
driving. Do you think the laws
against impaired driving need
to be strenghened?

117 060 persons charged
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Figure 6-15

A roadside screening test

During holidays, some
police forces randomly
stop vehicles at check-
ooints to establish if
drivers have been
drinking. The Supreme
Court of Canada has
ruled that such programs
are legal because they
are a temporary activity
and can oroceed without
a warrant.
. Some officers want

these programs to
operate year-round.
Would you support
this idea? What might
stand in the wav?

A national Canada Safety
Council survey found that
70 oercent of Canadians
said they never drive after
drinking any amount of
alcohol. Do you think that
impaireddriving laws keep
your peers from drinking
and driving? Why?

no reasonable grounds to suspect an offence has been
committed. However, the courts have recognized
Parliament's intention to reduce the problem of
drinking drivers and have ruled that spot checks are
a reasonable limit prescribed by law

When stopped in a roadside spot check, a driver
may be asked by the police to undergo a roadside
screening test. The officer will demand that the
driver breathe into an approved testing device. The
demand may be made only if the officer has rea-
sonable grounds to suspect that the driver has con-
sumed alcohol. It is an offence to refuse the demand.
Approved roadside screening devices are described
in the Criminal Code.Failing the screening test does
not mean one is automatically charged with an

offence-the results can only be used to show that the officer had grounds
to demand a breath sample.

Several legal principles related to roadside testing have been established.
For example, the officer who demands the test must decide upon the ade-
quacy of the results-that decision cannot be made by another officer at the
scene. Moreover, the courts have ruled that it is not necessary for the testing
officer to show the results of a roadside test to the person tested.

If the roadside test indicates that a breath sample is required, the officer
will take the driver to the police station for more breath tests. Because the driver
is required to accompany the officer, that person is being detained, and arrest
or release should soon follow. Under the Canad,ian Charter of Rights and, Fradoms,
the person must be advised of his or her right to legal counsel without delay
and be able to obtain free advice from a legal-aid lawyer. This is not an abso-
lute right. Aperson is given only a reasonable time to obtain counsel. T}:'e Chartzr
also guarantees the right to discuss with counsel in private.

Two breath samples must be taken, with an interval of at least 15 min-
utes between them. The officer must communicate clearly that a breath
sample is being demanded, not requested. The demand must be made "forth-
with or as soon as practicable." Each case is weighed on its own merits to
determine whether this requirement has been met. A number of cases have
indicated that the officer must be certain the person has the ability to under-
stand his or her rights. A person would probably be acquitted if he or she
refused to take a test and was later found to have a concussion. or to be so
drunk as to be incapable of understanding the demand.

Blood Samples
If the person cannot physically give a breath sample, the officer may demand
a blood sample. Blood samples are drawn only under the direction of a qual-
ified medical practitioner. The practitioner can refuse if taking a sample would
endanger the life or health of the accused. The sample must be taken within
four hours of the alleged offence. Two blood samples are actually taken, one
of which is made available to the accused for testing. If the accused is not
able to give permission for a blood sample, a warrant must be obtained.
In R. a. Colarusso, however, the Supreme Court of Canada admitted blood
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samples that were obtained under questionable circum-
stances. In collisions where there is injury or death, a war-
rant to take a blood sample from an unconscious driver can
be obtained if the officer believes that the driver is impaired.

At the roadside or at the police station, an officer may
also require a driver to perform a sobriety test, such as
walking a straight line. In such cases, the driver is being
detained. Courts have ruled that the demand to perform
such tests is valid, as long as the evidence of failing the
test is used only to decide whether the person should be
asked to submit a breath sample. The Supreme Courts
in Alberta, Nova Scotia, and Prince Edward Island have
ruled that there is no legislation giving officers the right
to demand the test.

Figure 6-16

Providing a breath sample at
the police station

R ,v. Colarusso
(1994)87 C.C.C.  (3d)  193
Supreme Court of Canada

Colarusso was driving without his lights on. He rear-
ended a pickup truck, sending it into a ditch, where
it flipped over. The occupants of the truckwere seri-
ously injured. An off-duty police officer saw
Colarusso stop briefly before he continued south-
bound in the northbound lane. Colarusso then col-
lided head-on with another car. An occupant of that
car was killed. Colarusso was injured.

Colarusso was arrested at the scene by officers who
observed signs of impairment. He was charged with
anumber of offences, including criminal negligence
causing death, and advised of }iris Charter rights.
Officers demanded a breath sample. Before that could
occur, Colarusso was driven by the police to a hospital
for treatment of injuries. No breath testwas given, nor
did the police make a demand for a blood sample.

In hospital, Colarusso agreed to give blood and
urine samples for medical purposes. He gave the
urine sample in the presence of a police officer. The
samples were sent to the hospital lab to be used in
tests. The coroner investigated the scene of the
second accident, and then went to the hospital to
investigate the car occupant's death. He needed sam-
ples of Colarusso's blood and urine. The coroner
gave the samples to the police, requesting that they
be taken to the Centre of Forensic Sciences and
stored properly.

The Crown called the forensic toxicologist who
had analyzed Colarusso's samples at the request of
the coroner. The toxicologist testified that at the
time of the accidents, Colarusso's blood-alcohol
level was between I44 and 165. Colarusso argued
that the evidence of the toxicologist should be
excluded because the blood and urine had been
seized in violation of his rights under section 8 of
the Chartn He was convicted at trial, and his appeals
to the Ontario Court of Appeal and Supreme Court
of Canada were dismissed.

For Discussion
1. What is a forensic toxicologist?
2. What is a coroner?
3. Gonsider the evidence samples:

a) Who obtained the blood and urine
samples and for what punose?

b) How did the police get access to the
samples?

c) Did the way the police gained access to
the samples bring the administration of
justice into distepute? Explain.

4. Should the Crown be able to use the sam-
ples obtained by the coronel as part of its
case? Why or why not?

5. Why do you think the Supreme Gourt of
Canada found that the evidence could be
admitted?
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Vi s it wwwlaw. nelson.com
and follow the l inks to
find out about recent
impaired driving cases.

The following provinces
and territories can dis-
charge a person from
an impaired-driving con-
viction and impose treat-
ment for alcohol or drug
addiction.
. Alberta
o Manitoba
. New Brunswick
o NorthwestTerritories
. Nova Scotia

Prince Edward lsland

Saskatchewan

Yukon Territory

Figure 6-17

Fines, driving prohibit ions, or
jail terms may be the max-
imum penalty given for spe-
cif ic driving offences under
lhe Criminal Code. lf the
offence involves death, a
penalty of life imprisonment
may result.
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Driving while impaired;
driving with over 80 mg of
alcohol per 100 mL of blood;
refusal to orovide a breath
or blood samole

Penalties
The penalties for impaired-driving offences are outlined in Figure Gl7. Note
that a second offence does not necessarily mean a second charge on the
same offence, but simply two motor vehicle offences related to drinking.
In R. a. Kumar (1993), the Supreme Court of British Columbia ruled that
the penalty for a second offence can be varied if it is found to be cruel and
unusual punishment and therefore contravenes section l2 of the Canadian
Charter of Rights and Freedoms.

In some jurisdictions, ajudge may discharge an offender who would ben-
efit from treatment for alcohol or drug addiction. This may be done in cases
of impaired operation of a motor vehicle and operating a motor vehicle with
a blood-alcohol level over 80. Releasing the offender must not be contrary
to the public interest, and the offender must go for treatment.

As you read through Figure Gl7, you will see that impaired driving, driving
with a blood-alcohol level over 80, and refusing to provide a breath sample
result in a driving prohibition. These are prohibitions under the Criminal
Code. lt is an offence to operate a motor vehicle if you have been disquali-
fied from doing so.

Dangerous driving 5 years

Dangerous driving causing
bodily harm

10 years

Dangerous driving causing
death

14 years

Failure to stop 5 years

Failure to stop, bodily harm 10 years

Failure to stoo, death
Flight from a peace officer 5 years

Flight resulting in bodily
narm

14 years

Flight resulting in death

Life

Llfe

Fine of not less than $600 and
1 to 3 years' driving prohibition*

Minimum 14 days and 2 to
5 years' driving prohibition

Minimum 90 days and minimum
3 years' driving prohibition

6 months

5 years

lmpaired driving causing
bodily harm

10 years

lmpaired driving causing death

* Ifthe offender participates in an alcohol ignition antilock program
(see page 182) for 1 year, the l-year minimum can be reduced to 3 months.

Life

I Penalties for Driving 0ffences under the Criminal Code



There are additional penalties that can be imposed, depending on the
liabiliry of the offender. If the person caused death or bodily harm by crim-
inal negligence, or was charged with manslaughter, dangerous operation of
a motor vehicle, fleeing a peace officer in a motor vehicle, failure to stop at
the scene, or impaired driving causing bodily harm or death, he or she may
be ordered not to drive after release from orison. These orders mav remain
in effect for several years.

R. v. Thompson
(2001) 1410.A.C.1
Ontario Court of Appeal

Officer Shields observed Thompson's vehicle hug-
ging the white dotted line between lanes on Arrow
Road in Toronto. She directed Thompson to pull
over. Because Thompson said he had consumed "one
or two beers" and because his eyes were red and
bloodshot, she demanded he take a roadside test.
On the first try, Shields could not hear the tone that
the device was supposed to make, nor could she hear
any air passing through the mouthpiece. On the
second and third attempts, air did enter the
machine but without sufficient pressure to activate
the device. She then arrested Thompson for failure
to provide a sample.

At trial, Shields could not specifically say that
she had checked for obstructions in the mouth-
piece before Thompson blew in it. There was
nothing in her notes to indicate that she had. She
gave evidence that checking was part ofher stan-
dard practice. Thompson was found guilty. He
appealed to the Ontario Court of Appeal, which
upheld his conviction.

Thompson appealed for two reasons. First,
Shields had not checked the mouthpiece. Second,
Thompson said the section in the Criminal Cod,e
stating that a person has committed an offence if a
sample is not provided when demanded violated his
rights under sections 7 and 10(b) of tlr'e Canadian
Charter of Rights and, Freedoms. He believed that the
demand resulted in an illegal detention, and
denied his right to retain and instruct counsel
without delay and to be informed of that right.

For Discussion
1. ln your opinion, should the fact that Shields

did not specifically know whether she had
checked the mouthpiece, nor have any note
concerning that procedule, have resulted in
an acquittal? Explain.

2. What do sections 7 and 1O(b) of the
Canadian Charter of Rigltts and Freedoms
provide?

3. The results of a roadside test are not used
to determine level of impairment, but only
to determine if fulther tests should be
given. A person is then given the standard
warning concerning the ilght to remain
silent and ilght to counsel. In this era of
cellular phones, should a person be able
to obtain counsel before doing a roadside
test? Explain.

4. The appeal court referred to the following
passage in R. y. Milne (L996) legarding
the use of roadside tests. "[The] objective
... is to provide the police with the tools
needed to remove impaired drivers flom the
highway immediately and thereby avoid the
calamitous results likely to occul if they
ale allowed to proceed. The objective is
not to convict impaired drivers at any
cost." In your opinion, is the requirement
to do a roadside test an acceptable denial
of the ilght to "life, liberty and security of
the person"? Explain your views.
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Fieure 6-18

Dave Wilson. oresident of
MADD (Mothers Against Drunk
Driving) Winnipeg, displays an
antilock device to deal with
repeat drunk drivers. The unit
is part of the ignition and pre-
vents the car from starting if
alcohol is detected.

Visit www.lawnelson.conr
and follow the l inks to
learn about the anti lock
device for vehicles.
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Provincial and Territorial Offences Related to
lmpaired Driving
Under their authority to regulate motor vehicles, the provinces and terri-
tories have been trying to reduce access to vehicles by drunk drivers. Some
of these initiatives are discussed below (See alsoAgents of Change,page267.)

Certain laws allow vehicles to be stopped at random. When

I a police officer stops someone under the authoriw of a provin-

I cial or territorial statute, the smell of alcohol or drugs, or evi-

I dence discovered during a safety check, may lead to further

I investigation under the Controllcd Drugs and Substances Act or

I the Criminal Codc.'lhe officer must have grounds for searching

I the automobile for the offence in question: he or she cannot

I undertake a search simply in the hopes of finding illegal items.

I The provinces and territories may also suspend the licences

I of persons convicted under the Criminal Code for additional

f periods. A convicted offender may therefore be subject not only

I to a fine or imprisonment, but also to a suspension.
,il The provinces and territories have legislation permitting the

I short-term (i.e., 12- to 2Ahour) suspension of a driver's licence
ql if the driver has consumed alcohol. In Ontario, a driver's licence

I can be taken awayfor l2 hours ifan approved screening device
I shows a blood-alcohol level of over 50. Removal of a driver's

licence in British Columbia can occur if the reading is over 30.
Anyone who drives during this period can, of course, be charged
with the additional offence of driving without a licence.

Under provincial or territorial law, the offender may have
to install an "antilock" device on the vehicle. The driver must
blow into a mouthpiece located on the dashboard. If the reading
is over the limit set for the driver, the car will not start. The
device also records how many times the driver tried to drive

while drunk. Such information can later be used as evidence of driving while
intoxicated. Studies have shown that the rearrest rate for offenders with an
antilock device is 75 percent lower than those without the device.

Provincial and territorial legislation can also define repeat-offender status
and increase penalties for this category. Manitoba, for example, has a manda-
tory jail term for repeat offenders if convicted twice within five years. Now,
the provinces and territories are trying to broaden the definition of "repeat
offender." Some believe that offences committed within the last 10 years, and
not just the last five years, should be taken into consideration.

Quebec has introduced compulsory assessment and treatment of
offenders who have a blood-alcohol level greater than 80. The tests estab.
lish when a motorist is a problem drinker. While offenders are receiving treat-
ment, their licences are suspended. After successfully completing the
treatrnent, the offender gets the licence back, but must agree to use an antilock
device on the car for a specified time. The new rules impose a blood-alcohol
level limit of 0 on all drivers of public vehicles, which includes taxis, buses,
and transport trucks.



Finally, graduated licensing programs require new drivers to gain extensive
road experience before becoming full-fledged drivers. Where this program is
in effect nothing over a 0 blood-alcohol level is tolerated for probationary
drivers.

0ther Consequences for the Drinking Driver
Impaired driving has other important consequences. A conviction will result
in demerit pointso which could lead to licence suspension. It may also lead
to an increase in the offender's automobile insurance rate. An insurer can
even refuse to pay any claim on behalf of a person who is at fault in an acci-
dent that occurred because of impaired driving or while the person's licence
was suspended.

Review Your Undenstanding (pages 174 to 183)
1. What circumstances are considered in establishing fault for the

dangerous operation of a motor vehicle?
2. What is a publlc place, in relation to the operation of a vehicle?
3. ldentify the offences that supplemented the law on negllgence in the

operation of a motor vehicle, Why were they added?
4. What must a driver do at the scene of an accident in which he or she

is Involved?
5. What does "cate ol contlol" mean with respect to a motor vehicle?
6. Dlscuss in detail the two offences that relate to impaired driving.
7. What procedures must the police follow when administedng a roadside

test?
8. When can blood samples be taken as evidence of impaired dfiving?
9. Summarize the provincial and tenitofial laws that are aimed at reducing

drinking and driving.
1O. What consequences other than a fine or imprisonment does a conviction

for impaired ddving cary?

Figurc 6-19
Under a graduated licensing
program, a driver's licence is
awarded in stages. Training
may take several years to
complete. What are the
advantages and disadvan-
tages of such a system?

ln R. v. Seo (1986)
(page 777), the court
noted: "lncreased oenal-
ties have not been an
effective deterrent."
e What are some of the

advantages and disad-
vantages of having
increased penalties
for drinking and
driving offences?
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Ghapter Highlights
The cost to society of impaired driving and drug use is
significant.

The laws concerning use of drugs are found in the
Controlled Drugs and Substances Act.

Controlled substances are those listed in Schedules I
to fV of lhe Controlled Drugs and Substances Act.

"Possession" of an illegal drug does not necessarily mean
that it has to be on your body.

In particular circumstances, individuals can legally use
marijuana for medicinal purposes.

Double doctoring, which is obtaining two prescriptions
for a controlled drug, is i l legal.

Police should not engage in entrapment or random virtue
testing of citizens.

Police need a search warrant to enter a premises, unless
in "hot pursuit."

Judges must consider special sentencing provisions for
drug offences.

lmpaired driving is the main criminal cause of death in
Canada.

It is an offence to operate a motor vehicle dangerously
in a public place.

The penalty for failure to stop was increased to deter
impaired drivers from fleeing.

It is up to the court to determine, based on the evidence,
whether a driver was impaired.

Police have the right to conduct roadside screening tests.

A person can be required to perform a sobrietytest, such
as walking a straight l ine.

To keep impaired drivers from using their vehicles, the
provinces and territories have instituted penalties that
are imposed in addition lo the Criminal Code penalty.

Review l(ey Terms
Name the key terms that are described below.

a) to manufacture, sell, or $ve illegal drugs to another person

b) to transfer money obtained from drug-related or other
criminal activities

c) trying to obtain the same narcotic prescription from
different doctors

d) without grounds, to try to find out if someone is a drug
dealer by encouraging him or her to sell drugs
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g) policq investigation of an individual for drug offences
withoft having reasonable and probable grounds for so
doing

h) any sirbstance that by its chemical nature alters struc-
ture qr function in a living organism

i) any substance contained in Schedules I to lV of the
Conthlled Drugs and Substances Act

Check Your Knowledge
l. Disfinguish among the various drug-relatfd

offdnces and provide examples for each.

2. Outline the rights police have for the searfh

e) a breath test carried out to determine if further breath
samples should be given

f) points that accumulate, resulting in a driver's licence being
suspended

and seizure of controlled drugs.

3. Summarize the main Crirni,nal Code offences
associated with a motor vehicle.

4. Identif the types of evidence that can be used
in an impaired-driving case and the conditions
under which it can be obtained.

Apply Your Learning
5. R u l<uitencn and Ostiguy,2001 BCSC 677 (BritiFh

Columbia Supreme Court)
Kuitenen and Ostiguy were charged wiph

producing a controlled drug and with possfs-
sion for the purpose of trafficking in a cqn-
trolled drug. The RCMP received informatiQn
from an informant, believed to be reliable, tllat
there was a significant amount of marljuapa
growing on a property on the Davis Lake Rofd
in British Columbia. The informant explained
that the owner of the propertywas purchasipg
inordinately large amounts of diesel fuel,

a

a

which could possibly be evidence of a
operation. The informant gave the police
Iicence number of a vehicle. which turned olut
to belong to Kuitenen.



The police did not believe they had suffi-
cient grounds to obtain a search warrant. The
police decided to fly over the property, which
included Kuitenen's house, using a helicopter
equipped with a "FLIR." The device is capable
of measuring heat loss from buildings, which
in turn may indicate the presence of marljuana
production. They viewed videotape of the fly-
over, and concluded that there appeared to be
an underground structure on the property. The
police made more flyovers, without a warrant,
and said: "If we were up high enough we would
not be invading anyone's privacy." However, on
one of the videos, they could see a person uri-
nating. Believing that a marijuana-cultivation
operation was on the property, the officer
obtained a search warrant. There is no doubt
that the evidence obtained as a result of the heli.
copter surveillance was crucial in securing the
general warrant. The police entered the prop-
erty and found a large marijuana-cultivation
operation.
a) Did Kuitenen have a reasonable expecta-

tion of privacy?
b) Did the flyovers together with the use of

intrusive technology constitute an unlawful
search and seizure? Explain.

c) Would the admission of the evidence
bring the administration ofjustice into dis
repute? Explain.

6. R. u. Laud,a (1999), 121 O.A.C. 365 (Ontario
Court of Appeal)

Crime Stoppers received a tip that mari-
juana was being grown in a cornfield in
Bentinck Township in Ontario. A police con-
stable went to the property without a warrant,
located the cornfield, and found approfmately
100 marljuana plants among the corn. The
police returned another day to find Lauda cut-
ting the marijuana. He was arrested and charged
with producing marijuana and possession of
marijuana.

The police then obtained a search warrant
for the cornfield and the adjacent residence and
outbuildings. In the basemen! behind a false r,rall,
they located $24 950 in cash, various firearms,

and over 1100 g of marijuana;in other parts of
*re house theyfound cannabis resin, hashish oil,
marluana buds and seeds, and a marijuana planr
In a nearby shed, they located a 22-L can con-
taining isopropyl alcohol, a substance used for
making hashish oil.

The property was surrounded by fencing,
as was the cornfield where the marijuana was
being grown. Entry to the propertywas barred
by a locked gate and "no trespassing" signswere
clearly posted. Embedded screws in the lane
were to prevent vehicular access to the corn-
field. The trial judge indicated that it is unre-
alistic to assume that these items could be
expected to provide privacy in a country setting.
Hunters, hikers, and snowmobilers are noto-
rious for disregarding such signs.

In the United States, in Oliasr a. United States
(1984), the "open frelds doctrine" was estab-
lished. It states that the protection against unrea-
sonable searches and seizures does not extend
to unoccupied lands, except those immediately
surrounding the home where the right to pri-
vacy m y reasonably be expected.

In Canada, if the fields are considered part
of the dwelling, and there is a reasonable expec-
tation of privacy, a search wartant would be
needed.
a) In your opinion, was a search warrant

required for the police to legally enter the
cornfield? Explain.

b) Should the open fields policy be used in
Canada to deter the growing of marijuana?
Explain.

7. R. a. St. Pinre,ll995l 1 S.C.R. 791 (Supreme
Court of Canada)

St. Pierre was charged with having the care
or control of a motor vehicle while her
blood-alcohol level was over 80. She was
stopped because a police officer saw her
driving erratically. She failed a roadside screening
test and was taken to the police station for more
breath tests. She had to wait about an hour for
her testing session. She went to the washroom
three times during that period.
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Both of her breath samples produced a
reading of 180. St. Pierre showed the officer two
empty 50 mL vodka bottles and told him she
was an alcoholic and had consumed the con-
tents of the bottles while in the washroom. to
calm herself. The officer testified that the bot-
tles contained no residue and did not smell of
vodka. The Criminal Cod,e provides that the
results of the tests are evidence of driving with
a blood-alcohol level over 80, unless there is
evidence to the contrary.

St. Pierre was acquitted by the trial judge.
The summary conviction appeal court upheld
the acquittal, but the Ontario Court of Appeal
allowed the Crown's appeal. St. Pierre appealed
to the Supreme Court of Canada.
a) Was there a w^y to determine what St.

Pierre's blood-alcohol level was at the time
of driving? Explain.

b) Along with driving with a blood-alcohol
level of over 80, what other charge could
have been laid?

c) Based on the facts, what do you think was
the ruling of the Supreme Court of
Canada?

8. R u. Polashek (1999), 172 D.L.R. (4th) 350
(Ontario Court of Appeal)

Polashek was legally stopped by police. The
police officer had a 20- to 30-second conver-
sation with Polashek and detected a strong
odour of marijuana coming from the vehicle.
The officer did not see any smoke, nor could
he tell if the odourwas of burned or unburned
marijuana. He told Polashek that he smelled
marijuana, to which Polashek replied "No, you
don't." Based on the smell, Polashek's response,
the area of Mississauga where Polashek was
stopped, and the time of night, the officer
believed that he had grounds for making an
arrest for possession of narcotics.

A search of Polashek found a dark tarlike
substance. which the officer believed to be mar-
ijuana, and $4000. A search of the trunk
revealed wrapped bags of marijuana, a scale and

rolling tobacco, and a small amount of LSD.
Polashek was then arrested for possession of a
narpotic for the purpose of trafficking. He wps
infQrmed of his right to counsel at that timf .

folashek was found guilty at trial. F[e
apflealed, based on what is referred to in t{re
Unfted States as the "plain-smell doctrine." He
argrred that the police officer had no right to
search his vehicle based on the smell of mari-
juaga coming from it. He thus argued that his
rigtit to be free from unreasonable search a4d
seizlrre under section 8 of the Canad,ian Charler
of \tghts and Freedom.s was violated.

In referring to the plain-smell doctrine, the
court noted that it was decided in a similar
Unirted States case that the smell of marijuarra
lingers. The marijuana could have beqn
sm{ked five minutes ago or several hours a$o
by Someone else. The accused was acquitted.
a) In your opinion, did the officer haVe

grounds to conduct a search?
b) Should the plain-smell doctrine be follow$d

in Canada? Support your opinion.

Gommunicate Your
9. For each of the following incidents, pre

sentence for the offender. Write each i
a

as if you were ajudge who was going to del
it i4 court, giving reasons for the sentence.
a) LeBeau was charged with four counts

criminal negligence causing death,
count of criminal negligence causi
bodily harm, four counts of impair(d
driving causing death, and one count ff

b)

impaired driving causing bodily harm.
charges arose as a result ofa high-speed
crash. Four young occupants were killed,
and the other two occupants, includi
LeBeau, were seriously injured.
Taylor was found guilty of impaired drivi
causing death, impaired driving causicausrng deaffr, rmparrect ctrNllng cz
bodily harm, and failure to stop at the
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a stop sign and hit another vehicle. One
person was killed, others were injured, and
Taylor fled the scene. He was later appre-
hended after having consumed more
alcohol. Two weeks earlier he had com-
mitted the offence of drivingwhile impaired.
Mclvor, 20, drunk and stoned on mari-
juana, left a party and drove his girHriend's
car down a gravel road at speeds ofup to
150 km/h. He lost control of the vehicle
and ploughed into Hansen. She was out on
her morning walk. Mclvor thought about
hiding her body and then setting the car
on fire to avoid being caught. Instead he
took off, leaving Hansen to die in the ditch.
Bozzard sold some marijuana to a young
person aged 14. The marijuana also found
its way into the hands of others at the
buyer's school.

10. Hard-core drinkers and those who engage in
heavy drinking sessions are the focus of current
drinking-anddriving legislation. These offenders
have no regard for the public awareness cam-
paigns on the issue, the denunciation that
accompanies the offence, or *re threat of harsh
punishment. The Canada Safety Council esti-
mates that B0 percent of offenders drive while
suspended. Chronic offenders are estimated to
be responsible for 30 percent of impaired driving
fatalities. In a Statistics Canada survey, binge
drinkingwas defined as "the consumption of five
or more alcoholic beverages" per occasion. It
was found that24 percent of youths aged 15 to
19 binge-drank monthly, as did 29 percent of
men and 19 percent of women.

Write a short paper indicating
a) what legislation is available to deter hard-

core drinkers from reoffending
b) your views on whether such legislation is

effective
c) what legislation you think could be enacted

to deter binge-drinkers further

11. Obtain current information on either drug use
and drug laws or drinking-and-driving laws in
Canada and another country. Prepare a one-page

report comparing your findings about the nvo
countries, including the laws, penalties, and
statistics on occurrences of offences. Create a
poster or use graphics software to illustrate your
information.

12. From a newspaper, collectfive examples of legal
cases involving drug offences or drinking-and-
driving offences. Prepare a summary of each
case, showing the offence committed; the facts
in favour of the Crown and the defence, respec-
tively; the maximum penalty for the offence;
and the sentence, if possible. Attach the news-
paper articles to your summary.

13. Using one of the newspaper articles that you
collected in Question 12 as a springboard, pre-
pare a five-minute speech outlining your views
on the topic of drug use and drug laws or
drinking-and-driving laws.

Develop Your Thinking
14. One of the arguments given in support of legal-

izing the possession of marl;'uana in amounts
sufficient for one's own use is that less damage
is caused by use of marijuana than from use of
alcohol. In your opinion, is that argument valid
in supporting the legalization of marijuana?
Support your opinion.

15. a) What is random virtue testing? Why do the
police use it in drug-related cases?

b) In what way does random virtue testing vio
late rights protected in the Charter?

c) In your view, does the use of random virtue
testing tend to bring the administration of
justice into disrepute? Explain.

l6.John a. Flynn (2001), 201 D.L.R. (4th) 500
(Ontario Court of Appeal)

Shawn Flynn showed up at his overnight shift
after drinking heavily. During the shift, he drank
in his truck in the parking lot on his break, and
again when his shift ended at 6:30 e.lr. He then
drove home, had a snack, and headed out to play
cards and drink beer at a friend's house. Shortly
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t7.

thereafter, while driving on the wrong side of a
snow-covered highway, he struck ClaudeJohn's
car, severely injuring him. Evidence at the trial
indicated thatno one sawFllmn drinking atwork
that night, nor any signs of impairment.
However, evidence did indicate that Fllmn's
employer, Eaton Yale Ltd., was aware that
workers consumed alcohol in the parking lots
during their breaks.John sued andwas awarded
$620 052.88. The employer was found to be
30 percent liable. The decision was appealed. In
a previous case, Jacobsm v. Nikc Canad,a Ltd.
(1996), the employer actually supplied the
alcohol to its employees. (See also Huntv. Sutton
Grrup Incmti.ve Realty Inc. (2001), page 352.)
a) In your opinion, what responsibility does

the employer have for employees in situa-
tions such as this?

b) What is the main difference between the
John case and theJacobsen case?

c) In your opinion, should the employer be
found liable in theJohn case? Why?

It has been stated that, regarding drinking and
driving, '"VVhat people fear most is not the fine
but the loss of their vehicle." Express your

opinion on this statement. Support your view
by researching current laws that may result in
the loss of a vehicle for drinking and driving.

18. Invariably, after the sentencing of an impaired
driver who has caused death, people react to the
sentence by sayrng it is too low. A Canada Safety
Council survey showed that 65 percent of
Canadians think that impaired driving laws are
not strict enough. (However, only 20 percent
acnrally knew the penalties for impaired drivers.)

In your opinion, should there be a minimum
sentence for impaired driving offences? If so,
should the minimum be higher? Support
your opinion.

19. A proposal by the Vancouver Police Department
would have required convicted drunk drivers
each to display the letter "D" on their car
window. In Ohio, judges are permitted to issue
a special licence plate to convicted drunk drivers
who need their cars for work. Police then know
that the car is only to be used for that purpose.

In your opinion, should sentencing of
impaired drivers include identi$ing them to the
general public?
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Bringing the Accused to Trial

Focus Questions
. What is a legal arrest?
. What are the legal rights of the police and

the accused?
. What steps can police take when someone

is a susoect?
o What legal procedures can take place before

a tr ial?

Ghapter at a Glance
7.1 Introduction
7.2 Arrest
7.3 Duties of Police Officers
7.4 Citizens' Rights
7.5 Search Laws
7.6 Release Procedures
7.7 Awaiting Trial

190
190
193
1 ) 4
196
200
202

Figure 7-1

This man was one of six people arrested after police found
2500 kg of hashish in a sailboat docked at Tangier, Nova
Scotia. What do vou alreadv know about the steps involved

in making an arrest?



The Anti-Terrorism Act
takes away the right to
remain silent for sus-
pected terrorists.
Investigative hearings
require suspects to go
before a judge-even
if they are not under
arrest-and they must
answer all police ques-
tions. Their testimony at
such hearings cannot be
used against them at
any future trial.

IIFI ,nroou"r,on
Friction between the public and the police can occur when someone is
arrested. This is especially true when the accused is innocent or confused.
Although the police may have evidence that an offence has been committed
and are authorized to make an arrest, the accused has certain legal rights
that he or she may exercise during and after the arrest.

Many Canadians often confuse their rights with those of American citi-
zens. There are important differences. Canada's law tries to protect Canadian
society by trpng to balance the investigation and arrest rights of the police
with individual rights guaranteed inthe Canadian Charter of Rights andFreed,oms.
As you read this chapter, be aware of this balance. It will help you under-
stand how laws are designed to protect you in Canadian society.

JlFl nrrest
Merely suspecting that someone did something is insufficient grounds to
arrest a person. First, police officers must determine that an offence has
been committed. Second, they must have reasonable grounds to believe that
the suspect committed the offence. When police are ready to apprehend
and charge a suspect, they have three choices available to them. They can
issue an appearance notice, arrest the suspect, or obtain a warrant for arrest.

Appearance Notice
The police may issue an appearance notice for summary conviction
offences, hybrid offences, and less serious indictable offences. This document
names the offence with which the accused has been charged. It also gives the
time and place of the court app{arance. The officer must believe that the
accused will appear in court on the given date. The accused must also sign
the document and receive a cop/ of the notice. The officer will then swear
an information before ajudge or justice of the peace. This document states
that the officer believes on reasonable grounds that the person named in the
appearance notice committed the offence.

Arresting the Suspect
For more serious indictable offences, the police will arrest the suspect and
take the suspect into custody. Artesting officers must

. identi& themselves
o advise the accused that he or she is under arrest
o inform the accused of the riglrt to a lawyer (section 10(b) of the Canad,i.an

Chartsr of Rights and Freedom$)
r inform the accused of the chhrges. Section 10(a) of the Canadi.an Charter

of Rights and Freedoms states that "everyone has the right on arrest or
detention to be informed promptly of the reasons therefor."
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The purpose of the arrest is to lay charges, preserve evrdence, and pre-

vent the accused from committing further offences. Any officer can arrest

without a warrant if there are reasonable grounds to believe that someone

has committed an indictable offence, is committing an indictable or a sum-

mary offence, or is about to commit an indictable offence. After the arrest'

the officer must swear an information before ajudge orjustice of the peace'

When arresting a susPect' the police must read
the following:

1. Notice on arrest I am arresting -
for - (briefly describe reasons for
arrest).

2. Right to counsel (lawyer): It is my duty to
inform you that you have the right to retain
and instruct counsel without delay. Do you
understand?

3. Caution to charged person: You (are charged,

will be charged) with -. Do You
wish to say anything in answer to the charge?

You are not obligated to say anything unless

you wish to do so, but whatever you say may

be given in evidence....

For Discussion
1. Why is lt lmportant to lead this notlce to

accused Persons uPon thelr arrest?

If the accused resists arrest, the police can use as much force as is neces-

sary to prevent an escape. The police are criminally liable for the use of unnec-

essary force. In certain circumstances, they can apply force that could cause

death or serious injury if it protects others from death or bodily harm. In

1994, Parliament pissed a liw that gave police and anyone assisting them

the power to use deadly force. They can do so in the following situations:

r The behaviour of a suspect might cause serious harm or death to others.

o The suspect flees to escape arrest.
o There is no alternative means lo prevent escape.

I Hovu an ADVANCED TASER Works

A compressed nitrggen gas capsule disperses two electrified projectiles that are connected
to the weapon by insulated wire, up to a range of 4.5 m. The power surge instantly disrupts
the central nervous system and results in muscle spasms that cause the person to fall t0
the ground.

The projectiles attach to the
assailant and discharge 26 Watts
and .162 amperes of electrical
current via 50 000 volts into
the oerson.

Figpre 7-2

ln several Canadian cities
and towns, police are expert-
menting with TASERS or remote
stun guns. These guns dis
charge 50 000 volts into sus-
pects and stun them. TheY cost
$700 each and are an alterna-
tive to the standard handguns
issued to police officers.
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B I  *, . F Warrant for Arrest
If the accused flees the scene of a crime, police can swear an infor-
mation before a judge or justice of the peace. A document called
a summons orders the accused to appear in court at a certain time
and place. It is delivered to the accused by a sheriff or a deputy.

If the police can show the judge that the accused will not appear
in courtvoluntarily, thejudge will issue awarrant for arrest. It names
or describes the accused, lists the offence(s), and orders the arrest
of the accused. There must be reasonable grounds to believe that the
accused has committed the offence. Otherwise, judges will refuse to
issue either a summons or a warrant.

Figure 7-3

A security camera shows a store detective (left) apprehending
and arresting a suspect.
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R. v. Macooh
[1993]  2 S.C.R.  802
Suoreme Court of Canada

An officer saw Macooh drive through a stop sign
at3:45 e.u. in Spirit River, Alberta. (Driving through
a stop sign is a summary offence.) The officer turned
on his cruiser's emergency signals and followed the
suspect. Macooh accelerated and drove through trro
more stop signs before stopping at an apartment
building and running toward the back door. The
officer yelled at him to stop, but he entered the
building. The officer followed him to an apartment
and called out at the door. He identified himself
as an RCMP officer. Receiving no answet he entered
the apartment and found Macooh in bed.

The officer advised Macooh that he was under
arrest for failing to stop for a police officer. The
accused appeared to be impaired and resisted the
offrcer. He was arrested and charged with impaired
driving, failing to stop for a peace officer, failing to
provide a breath sample, and assaulting a peace
officer with intent to resist arrest.

At trial, the provincial courtjudge ruled that the
officer's entry into the dwelling-house while in hot
pursuit of Macooh for a provincial offence was
unlarful. Therefore, his arrest was also illegal. In

addition, since the entrywas illegal, all the evidence
obtained resulting from the entrywas not admitted.
Macooh relied on sections 7 and 9 of the Charter
as part of his defence. He was acquitted on all
charges.

The Alberta Court of Appeal and the Supreme
Court of Canada both ruled that the right of arrest
on private property during immediate or hot pur-
suitwas not limited to indictable offences. Macooh's
arrestwas therefore lauful. He was convicted on all
charges.

For Discussion
1. What indications are there that the officer

was in "hot pursuit"?

2. What dghts do police who are in hot pursuit
have to enter a dwelling?

3. What rights does Macooh have under sec-
tions 7 and 9 of lhe Chartef? How could
you algue that the arresting officer limited
these Charfel dghts?

4. Whet arguments would support the officer's
position that the limitation of sections 7
and 9 was reasonable in this situation?

5. What precedent did the Supreme Court set
in this decision?
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Arrest by Citizens
Citizens can make an arrest under certain circumstances. This law gives store

detectives, private detectives, and other citizens the authority to make arrests.

Excerpts from the Criminal Code

494.

(l) Any one may arrest without warrant

(a) a person whom he finds committing an
indictable offence; or

(b) a person who, on reasonable grounds, he
believes
(i) has committed a criminal offence, and
(ii) is escaping from and freshly pursued

by persons who have lan{ul authority
to arrest that person.

(2) Any one who is

(a) the owner... of property, or

(b) a person authorized by the owner ... of prop
erty, may arrest without warrant a person
whom he finds committing a criminal
offence on or in relation to that property.

For Discussion
1. Summarize the circumstances under which

a cltizen can make an arrest.

2. What are the potential problem(s) of
making a citlzen's arrest? Would you make
one? Explain.

Review Your Understanding (Pages 1e0 to 1e3)

1. Why is there sometimes conflict between the police and the public when
arrests are made?

2. Why is it important to know your legal ilghts?

3. When does an arrest take place? What is its putpose?

4. Describe in detail the three choices available to police when they believe
an offence has been committed.

5. Why must police sweat an information before a jud$e or justice of the
peace?

6. a) How much force may police use when making an arrest?

b) What can happen if police use too much force?

c) Should police be forbidden to use any kind of force when making an
arrest? Explain.

7. Distinguish between a summons for arrest and a warrant for arrest.

In Canada, there are three levels of policing: federal, provincial, and munic-

ipal. The Royal Canadian Mounted Police (RCMP) is the federal (national)

police force. The provincial police forces in Ontario and Quebec are the

Ontario Provincial Police (OPP) and the Sfrret6 du Qu6bec (SQ) ' In all other

provinces, the RCMP also serves as the provincial police force. Municipal police,

fhe Anti-Terrorism Ad oer-
mits police to use preven-
tive detention for those
suspected of planning an
act or acts of terrorism.
These susoects can be
imprisoned without a war-
rant for their arrest. They
must be brought before
a judge within 24 hours
and can then be released
afler 72 hours, but only if
they accept a judge's con-
ditions for a supervised
life in the community for
the next 12 months. lf
they refuse to accept
these conditions, they can
be imprisoned for a year.

Vis it wrvw.lawnelson.com
and follow the l inks to
learn more about the
RCMP.
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such as the MooseJawPolice Department, enforce municipal laws. The RCMP,
the OPP in Ontario, and the SQin Quebec carry out the duties of the munic-
ipal police in areas that do not have their own municipal police forces.

Police Conduct
Police officers are responsible for their conduct and behaviour when car-
rying out their duties. If they break the rules of police conduct, they can be
charged under criminal law or sued under civil law. Each province has a board
that reviews complaints from citizens concerning police conduct. Police offi-
cers often have to make quick decisions to save their own lives and those of
others. At all times, officers must follow section 25 of the Criminal Codc,which
requires an officer to act "on reasonable grounds ... and in using as much
force as is necessary for that purpose."

The Police Log
Police officers are usually the first persons at a crime scene. They must bring
law and order to the situations they encounter. They must also secure the
crime scene so that crucial evidence does not get contaminated. Police offi-
cers keep an accurate log (written record) of what they see and hear at the
scene of the crime. These logs may be an important factor in determining
the value of evidence presented in court.

Review Your Understanding (pages 1e3 to 194)
1. Describe the three levels of policlng in Canada.
2. What can happen to police who abuse their powef
3. Why are police logs important?

The legal rights of citizens who are derained and/ or arrested are outlined
in sections 7 to 1 1 of rhe Conad,inn Chmtn of Rights and, Frudoms (see Appendix A"
page 600). However, the meaning of many of these clauses remains open to
court interpretation.

An informed and responsible ci{izen maywant to cooperate with the police.
Innocent persons often show their innocence by immediately giving infor-
mation to the police. This can sa{e time and money. Despite the presump
tion of innocence, the police tend tp form conclusions based on an individual's
behaviour when being quesrione4.

Rights on Being Detaine{
When an officer stops someone for questioning, that person is being detained.
People who are detained do not actually have to answer questions unless they
are in a specific situation, such as a police spot check on a busy highway, or
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being placed under arrest. Detention should lead quickly to arrest*{*rerwise,

the person should be free to go. If a police officer insists on questioning or

searching a reluctant individual, that person should immediately demand to

see a lawyer and write down the badge number of the officer and the names

of any witnesses.
A citizen who is detained illegally may sue the police for false arrest or

detention or complain to the police commission. A citizen is allowed to use

as much force as necessary to resist an illegal arrest or sealch. However, the

force used must be reasonable.

Rights on Being Arrested
Someone who is charged with committing a crime has the right to be informed
promptly of the reason for the arrest and the right to obtain a lawyer without
delay (section 10 of the Charter). The Supreme Court of Canada has ruled
that this includes being advised of the availability of a duty counsel-a lawyer
on duty at the court. The police must also inform the accused that legal aid
is available if that person cannot afford a lawyer.

A request by the accused to contact a lawyer must
be honoured immediately. Anyone who has decided
to hire a lawyer can refuse to answer any further
questions, except those necessary to complete the
charge, such as nanne, address, occupation, and date
of birth. One study found that almost 60 percent
of defendants gave verbal statements and 70 per-
cent gave written statements to police before con-
tacting a lawyer. Perhaps these people thought it
would be better to answer police questions because
refusing to talk could create a bad impression.
However, any statements volunteered to the police
can be used as evidence.

When people are read their rights, they must truly
understand them. If the accused are intoxicated, the
police must wait until they are sober. If the accused
cannot understand English or French, they must be
read their rights through an interpreter. Once they
decide to contact alawyer, they must have access to
a telephone. They must be allowed to talk privately
with their attorneys. They also have the right to give
up counsel and answer police questions.

Police Rights
The police have the right to search the accused upon arrest to look for evi-

dence related to the charge or for any item that might help the accused to

escape or cause harm. The police may take away the possessions of the accused.

The police also have the right to take the accused to the police station. Here,

a more thorough search is likely to take place. This might involve a strip-

search and skin-frisk, or a body cavity search if drugs are involved. Extensive

Figurc 7-4
How would you use your one
phone call?

HQLLO. P9\CU\C IR\QND6
I.RTNORK ?..
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Figurc 7-5
A polygraph test in progress

body searches must be conducted by officers of the same sex as the accused,
and they cannot be done without sufficient reason. The police may wish to
fingerprint and photograph the accused at this time, or later.

The accused does not have to take part in a lineup,
where several individuals, including the suspect, line
up for possible identification by the victims or wit-
nesses. Nor must the suspect take a polygraph test
(lie detector test), or give blood, urine, or breath sam-
ples (except in cases of impaired driving offences).
Accused persons should consult with their lawyers
about these procedures. Section 487.04 of the
Crimi.nal Cod.edoes allow police to obtain DNA sam-
ples from a suspect, but they must have a warrant to
do so. It actually might be to the suspect's advantage
to permit evidence to be collected. For instance, when
murder has been committed under the influence of
drugs or alcohol, the extent of the influence might
affect the outcome of the trial or even the sentence.

Review Your Undestanding (pages 1e4 to 196)
1. Refier to sections 7 through lL of the Canadian Charter of RigfiE aml

Freedoms (see Appendix A, page 60O) and summarize the legal ilghts of
Canadians.

2. Why is it impottant to cooperate with the pollce? Under what circum-
stance might this not be advisable?

3. For each of the ilghts of the pollce, state the corresponding dght of a
citizen:
a) the dght to question before arrest
b) the right to search a person before arrest
c) the fght to question after arrest
d) the dght to search a person after arrest.

4. What rights do the pollce have concerning the following: flngerprinting,
lequesting a lineup, a polygraph test, or a blood sample?

5. Why ls it sometimes to a suspect's advantage to let the police collect
evidence?

The police may wish to search the residence of the accused to look for evi-
dence related to the charge. To do so, they must have a search warrant,
legal document issued by the court to increase police authority.

0btaining the Search Warrant
To apply for a search warrant, an officer must swear before a justice of t
peace or ajudge that an offence has been committed and that there are re
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If the officer's testimony is accepted, a search warrant is issued. If the infor-
mation about the evidence being on the property was received from an
informer, the officer must outline to the court why the informer is reliable
before a warrant will be issued. Section B of the Charter guarantees citizens
the right to be secure against unreasonable search or seizure.

Telewarrants can be obtained by telephone or other telecommunication
means, such as by fax or e-mail. This process allows for the warrant to be
obtained quickly in the likelihood that evidence may be destroyed.

Using the Search Warrant
A warrant can be used to search a residence only on the date indicated,
between 6:00 e.lr. and 9:00 p.rr.r. The search can involve only those areas and
items outlined in the warrant. Only the items mentioned in the warrant can
be seized, unless other illegal items are found during the search. The offi-
cers must have reasonable and probable grounds that such items were used
when committing a crime or were obtained illegally. The officers cannot go
beyond the terms of the warrant in hope of finding something illegal that
would justi$r the laying of a charge. The items seized can be kept for up to
three months, or for a longer period if they are needed as evidence at trial.

Search Laws and Rules
Police can demand to enter a propertywhen they are carrying
a search warrant. If permission is refused, or if no one is home,
the police have the right to break into the premises. However,
the police are liable for any excessive force used. Anyone who
answers the door can ask the police to show him or her a copy
of the search warrant before allowing them entry. If the doc-
ument is not correct in every detail, entry can be refused.
Once inside, the police can only search a person after arrest,
unless they believe that the person possesses illegal drugs,
liquor, or weapons.

Police do not need a search warrant if individuals agree
to be searched. These persons voluntarily give up their con-
stitutional rights. Police may have to prove in court that this
consent was voluntary.

Police need a *urru.rt when using electronic surveillance
equipment, such as video surveillance, tracking devices, or
telephone recorders that intercept private conversations.

Judges must be assured that such devices will not interfere with the bodily
integrity or property of the people being monitored. The vast majority of
warrants issued to police for this purpose involve the illegal-drug trade.

The Anti-Terrorism Actpermits police to use electronic surveillance on sus-
pected terrorists for up to one year. Usually, such permission is granted by
a superior courtjudge for only 60 days, although this can be renewed.

Figure 7-6

This tiny microphone is con-
cealed in a tie and can be used
to collect vital evidence about
drug trafficking or other crimes.

Ghapter 7 Bringing the Accused to Trial L97



R. v. Araujo
[2000] 2 s.c.R. 992
Supreme Court of Canada

Several accused persons faced charges oftra{ficking
in cocaine. Much of the evidence against the accused
came from wiretapping evidence by the RCMP.

During the trial, the defence argued rhat the
130-page application for permission to wirerap was
flawed. The application had mixed up some of the
names of informants, aswell as the information they
had given to the RCMP. Therefore, the judge who
had given permission to do the wiretapping had
received false information, and the wiretap was
illegal. The trial judge agreed and the wiretap evi-
dence was not introduced into court. The accused
were acquitted and released.

The Crown appealed the verdict and the British
Columbia Court of Appeal reversed the trial
judge's decision and ordered a new trial. The
defence appealed to the Supreme Court of Canada.
The Supreme Court ruled against the defence, and
the appeal was denied. The Court said that when
the RCMP applied for permission to wiretap, it con-
vinced the judge that there was no other way of
obtaining evidence to convict the accused.

Previously, the RCMP had used surveillance and
search warrants, but these methods had produced
no evidence. The RCMP had also considered using
undercover agents, but concluded that this was too
risky. The judge had concluded that the only way
to apprehend the higher-ups in this cocaine drug
ring was to give permission for the wiretap.

The Supreme Court acknowledged that there
were errors in the wiretap application, but noted
that the application did not seek to mislead the
judge. They were honest mistakes. The police had
reasonable and probable grounds to suspect that
the accused were members of the drug ring and the
wiretap evidence supported this suspicion. It was
necessary to use wiretapping to get enough evidence
to convict the accused-

For Discussion
1. Why do the police have to get permission

fiom a judge to wiretap?

2. On what basis were the accused acquitted
and released at tdal?

3. Compare the trial decision to that of the
Supreme Court of Canada. Why did the
Coqrt allow the wiretap evidence?

Exceptions to Search Laws
There a.re some important exceptions to the search laws you have just learned.
about. Under the Controllcd Drugs and Substances Act, the police may search
any place that is not a private residence without awarrarrt if there is a rea-
sonable belief that it contains illegal drugs. Anyone found inside these premises
can also be searched without a warrant. These tlpes of searches usually take
place when there is no time to obtain a warrant or because of the need for
a surprise entry.

Under provincial liquor laws, police may search avehicle for illegal alcohol
without a warrant. In addition, if police stop a motor vehicle and become
suspicious that the driver is hiding something, they can search the vehicle
without a warrant if they have reasonable and probable grounds that an offence
is being committed or has been committed. The police may also search for
illegal weapons without a warrant in any place that is not a private residence
(e.9. ,  a  car) .
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R. v. Richardson
(2001) 153 C.C,C.  (3d)449
British Columbia Court of Appeal

Two officers set up a traffic roadblock looking for
drivers who might be driving under the influence
of alcohol or driving without valid licences or
insurance. At 1:30 A.M., the police noticed a car
approaching the roadblock. It slowed down and
then approached them. The officers detected a
strong smell of marijuana and asked Richardson
and two other occupants to get out of the vehicle.
When confronted aboutthe strong smell, Richardson
produced a small metal box that contained small
amounts of marijuana and hashish oil. The offi-
cers then asked Richardson to open the trunk of
the car. In it they found 11 bags of marijuana and
$6000 in cash.

Richardson protested against the search, claiming
that it was illegal. The officers had no warrant to
search the car. The police handcuffed Richardson
because he was obstructing a legal search. The offi-
cers believed they had a legal right to search the car.
They charged Richardson with possession of a nar-
cotic for the purpose of trafficking and possession
of cannabis resin.

In court, Richardson argued that the officers had
searched the car illegally and that the evidence

should not be admitted in court. It was a violation
of sections 8 and 10 of tlre Charter. The trial judge
ruled that the evidence was admissible under sec-
non 24(2) of the Charter. The judge convicted
Richardson of possession of marijuana for the pur-
pose of trafficking and gave him a six-month sus-
pended sentence. Richardson appealed. The
question was whether it was appropriate to exclude
the evidence found in the trunk of the car because
of the abuse of police powers. The appeal court dis.
missed Richardson's appeal. It ruled that the cir-
cumstancesjusffied the search and the handcuffing.
The charge was a serious one, and to exclude the
evidence would weaken the public's confidence in
the legal system.

For Discussion
1. The defence and the Grown referred to sec-

tions 8, 10, and 24(21 of the Canadlan
Charter of Rtghts and Frcedoms. Look up
these sections and summatize them in your
own wolds.

2. On what basis could the defence algue that
the police abused thelr powers?

3. How did the appeal couft justify including
the evidence?

Vi s it www.law. nelson.com
and follow the l inks to
learn how wiretapping is
used to fight telemarket-
ing fraud.

Review Your Understanding (pages 1e6 to 1ee)
1. Describe how a sealch warrant is obtained and used.
2. What should a person know when police officers alrive with a search

warrant?
3. What is a telewarrant and what is its purpose?

4. What restrictions are there on the use of electronic surveillance equip
ment used under the authority of a warrant?

5. Outline the important exceptions to search laws for illegal-drug and
alcohol offences.

6. Undel what circumstances can police search motor vehicles? What are
they usually looking fol?
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fif,ll Reteasr Pro."durrt
Most people accused of crimes are not locked up after being arrested. They
may be taken down to the police station where the police record the crim-
inal charges. The officer in charge of the lockup or station may release people
charged with summary convictions, hybrid offences, or indictable offences
that carry a penalty of five years or less. If there are grounds to believe that
further offences will be committed or that the accused will not appear in
court, the accused may be confined until a bail hearing takes place.

For indictable offences carrying a penalty of more than five years' impris-
onment, accused persons must be brought before ajudge within 24 hours,
or as soon as possible, for a bail hearing. "Bail" is money or other security
paid to the court to ensure the appearance of the accused at a later date.
Once bail is paid, the accused is released. The judge decides whether or not
bail will be granted. If bail is granted and the accused fails to appear on the
court date, the person who posted the bail loses the money.

In 1985, the Criminal Codewas changed to put less emphasis on the pay-
ment of money as a condition of being released. The old bail laws were thought
to discriminate against the poor. Now, if a person pleads not guilty, thejudge
must release the accused on his or her promise to appear. Only if the Crown
attorney can show that the accused would likely miss his or her court date
or be a threat to the protection and safety of the public can bail be denied.

If the charge is serious, such as a murder charge, the accused must show
why he or she should not be kept in custody and should be released until
the court date appearance. This is known as reverse onus. The responsibility
is on the accused to prove that no threat exists to society and that he or she
will appear when so ordered. For other criminal offences, it is up to the Crown
attorney to prove that the accused should not be released.

il
R. v. Mapara
(2001) 149 B.C.A.C. 316
Brit ish Columbia Court of Appeal

In 2001, Sameer Maparawas convicted of firstdegree
murder, a crime that carries a minimum penalty of
2iyearc' imprisonment. His trial lasted five months.
He appealed the decision and asked to be released
on bail until his appeal was decided. He argued that
he had no previous criminal record and posed no
threat to anyone. He also promised to turn himself
into custody if his appeal was rejected.

The Crown opposed his release on the following
grounds:

o There was no guarantee Mapara would sur-
render himself back into custody.

r He was a flight risk.
r He had originally emigrated from Kenya and

could easily go back there, where he had family
and friends.

The Crown argued that public confidence in the
justice system would be shaken if persons appealing
first-degree murder convictions were allowed out
on bail.

Mapara is married and has four young children.
He has serious financial difficulties. His father-in-law
is suing him for $780 574, and the Bank of Monrreal
has reported that he issued cheques for $107 242.45
without sufficient funds.

The British Columbia Court ofAppeal observed
that Parliament has not excluded persons who have
been corlvicted of firstdegree murder from seeking

contlnued )
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release on bail. Itwondered what the bail conditions
would be for such a serious offence. It concluded
that it would consider the matter and make ajudg-
ment at a later date.

For Discussion
1, What is reverse onus? How can it be

applied to this case?

Judicial Release Procedures
If released, the accused is required to sign an undertaking and to live up to

the conditions set by the court. These conditions might include a curfew,
orders not to associate with former friends or go to certain places, and an

order to report to a police station once aweek. These regulations are designed

to help the accused avoid further trouble with the law before the court hearing.
The accused might also be required to sign a recognizance. This document
states that the accused recognizes that he or she is charged with an offence,

and that he or she promises to appear in court on a certain date. Depending
on the case, the accused may pay money in order to be released.

Release Denied
If the accused is not released by the judge, he or she is entitled
to appeal the decision to a higher court. If, for any reason, the
accused is kept in prison without being arrested, or is denied
a bail hearing, an application for a writ of he,beas corpus can be
made. This writ requires the accused to appear in court, to swear
that he or she has been denied these rights, and to ask for
release. Ajudge rules on the application. If the writ is granted,
the accused is released.

Fingerprints and Photographs
People who are charged with indictable offences and are
released may be fingerprinted and photographed before the
release. Of course, this step would be unnecessary if these pro-
cedures were done at the time of the arrest.

\Alhen people are acquitted of a crime, they do not automati-
cally have the right to insist that frngerprint and photo records be

Figure 7-7

Biometrics is a new science that establishes the identity of individuals by measuring
their physical features; for example, their nose, eyes, lips, ears, and hairlines. lt is based
on the idea thatthe distances between someone's features can be represented by a
mathematical pattern. Why do you think gambling casinos and some police forces are
using biometrics technology?

2. What algument has the Grown used to
oppose granting bail?

3. How do Mapara's personal circumstances
support his request to be released on ball?

4. Why did the appeal court not immediately
reject his request?

5. What iudgment would you render on
Mapara's request to be released on bail?
Explain youl answet
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removed from police files. There is no law that says this must happen. Each
police force decides whether or not to comply with this requesr. Similarly, if
someone is mistakenly arrested and fingerprinted, it is difficult to have the
file destroyed.

Protection of Society
Maintaining the balance of rights between citizen and society is a matter
of concern to Canadians. Too much emphasis on individual rights can lead
to less emphasis on the protection of society, possibly leading to an increase
in crime. On the other hand, too much emphasis on the protection of society
can result in a police state and the elimination of individual rights. It is
up to the public and police to reduce the possibility of conflict. The public
can contribute by not exploiting their rights to take advantage of others
and the Canadian legal system. The police can contribute by not abusing
their powers and by remaining aware of their duty to society.

Review Your Understanding (pages 2ooro 2o2)
1. After being arrested, whlch categorles of accused persons might be

released until thelr court appearances?
2. Under what clrcumstances will suspects not be released until their court

date appearances?
3. Why were the bail laws revised?
4. How could it be argued that reverse onus breaks the rule that someone

is presumed innocent until proven guilty? How could its use be justified
in our society?

5. Distinguish between an undertaking and a recognizance, and identify the
purcose of each.

6. Why is habeas cotpus an important legal right in a democracy?
7. What happens to the fingerprints and photographs of people who are

acquitted? Do you agree with this procedure?
8. Why is it important to maintain the balance of Individual rights and the

protectlon of soclety as a whole? In your opinion, is this balance being
achieved?

The accused should consult a lawyer and reveal everything that is connected
to the case. The lawyer can then prepare the best defence possible. The lawyer
will study legal texts and laws related to the offence, interview witnesses, and
examine previous court decisions and precedents to gather the necessary
background for the case. The accused has the right to make suggestions to
the lawyer. If there is a serious disagreement, the accused can change lawyers,
or the lawyer can withdraw from the case.
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Legal Aid
Section 10(b) of tlrre Canadian Chartn of Righ* and Freed,oms states that all
Canadians have the "right to retain and instruct counsel without delay" for
criminal cases. If the accused cannot afford a lawyer, he or she can apply for
"legal aid": a court-appointed lawyer paid for by the government. Legal aid
is provided only to those who receive social assistance or those whose family
incomes are below social assistance levels. Besides criminal cases, legal aid
is also available in civil and family court cases. People who are awarded legal
aid can choose which lawyer will represent them.

Disclosure
The Law Commission of Canada says that disclosure is one of the most impor-
tant features of the criminal justice system. Prior to a trial byjury, the Crown
attorney and the defence are required to meet and reveal all the evidence
that both sides have for the upcoming trial. The Crown must show its evi-
dence so that the accused can fully understand the Crown's case and can
prepare a defence. The defence may put forward evidence or arguments that
prove to the Crown that it does not have a case. If the defence proves its case,
charges will be dropped and no trial will occur.

Disclosure has become more important in recent years and has reduced
the number ofjury trials. It also reduces the time and cost of trials. It helps
to ensure that the accused gets a fair trial because once people know all the
evidence thatwill be used against them, they can Prepare a proper defence.
In nonjury trials, the accused or the Crown may ask for such a meeting for
the same purpose.

Collecting Evidence
Before a criminal trial, both the Crown and the defence may examine exhibits
that have been offered to the court as evidence in the trial. Such items might
include weapons, clothing, traces of blood or other fluids, or fingerprints.
In so doing, they are making use of forensic science. Forensic science uses
medicine and other sciences to try to solve legal problems. The term is per-
haps used most often in connection to an autopsy, an examination to deter-
mine the cause of death. Forensic scientists can find clues in samples of blood
and other bodily fluids, teeth, bones, haia fingerprints, handwriting, clothing
fibres, and other items. These clues can help to determine the guilt or inno-
cence ofthe accused.

Recent technology has led to many advances in forensic science. For
instance, fingerprinting now involves computers rather than ink and paper.
A computer can be used to compare fingerprints to a vast number of other
fingerprints on file, reducing to a few hours a task that used to take months.
This automated system was established in 1976.

Another new procedure is DNA matching. This technique is based on
the fact that every cell of a particular human being contains a unique form
of the complex chemical DNA (deoxryribonucleic acid). The unique pro-
file of each person's DNA makes possible the technique of DNA matching.

Visit www.law.nelson,com
and follow the l inks to
learn more about legal
a id.

There are approximately
1.1 mill ion applications
in Canada for legal aid
each year, and almost
750 0O0 of them are
approved.

Technology has increased
our ability to rely on evi-
dence gathered at the
crime scene. Visit
www.law.nelson.com and
follow the links to learn
more about DNA.
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Forensic scientists can
tell a person's sex from
a hair root and deter-
mine the probable make,
model, and year of a
hit-and-run vehicle from
a speck of paint. The
RCMP's forensic  cr ime
laboratories handle thou-
sands of cases a year.

This is a powerful tool. It allows the Crown to enter into evidence a DNA
match; for example, ahair sample matching that of the accused found on
the victim's body at the scene of the crime. The defence can also show that
there is no match between the accused and the evidence collected at the
scene of the crime.

Because of the importance of DNA matching as evidence , the Criminal
Codewas amended in 1995 to permit police to obtain DNA samples from
suspects. A warrant is required. In 2000, the RCMP opened a DNA data
bank that stores the genetic profiles of people convicted of serious crimes.
The purpose of the data bank is to track criminals and solve crimes. It cost
$10.6 mill ion to set up and its operation costs are $5 mill ion a year. (See
Issue, page 210.)

R, v, Feeney
(2001) 152 C.C.C.  (3d)390
British Columbia Court of Appeal

Feeneywas accused of murdering an 8$yearold man
by striking him repeatedly on the head with a
crowbar. He was also accused of stealing the man's
cash, cigarettes, beer, and truck. The deceased's
truck was found later in a ditch with a bloody
crowbar beside it. A cigarette butt was found at the
victim's mobile home, as were fingerprints.

The police entered Feeney's home and seized a
bloody shirt; they did not have a search warrant. At
his trial, Feeney's sister testified that she saw him
arrive home on the day of the murder and saw
bloodstains on his shirt. But she said that she did
not know if she was dreaming or could actually
rememberwhat she had seen. Feeneywas convicted
of second-degree murder. On appeal, the Supreme
Court of Canada set aside the conviction and
ordered a new trial. The police had not obtained
a search warrant and the search of Feeney's home
was illegal. The bloody shirt could not be used as
evidence, even though the blood stains matched the
victim's blood t1pe.

During the second trial, the RCMP obtained
other evidence to prove Feeney's guilt. The
cigarette butt was analyzed to provide DNA mate-
rial. A warrant was issued under section 487.05 of
the Aiminal Code to obtain a blood sample from
Feeney. There was a match: the DNA on the cigarette
butt was the same as Feeney's. The RCMP also

obtained a set of fingerprints from the Calgary Police
Department, which had fingerprinted Feeney the
previous year for a break and enter. There was
another match: the fingerprints were the same as
those found at the scene of the crime. Feeney's sister
also changed her testimony and said that she had
actually seen Feeney with the bloodstains and that
it was not a dream.

Feeney's lawyer argued that the fingerprint evi-
dence should not be considered because it had been
obtained after an illegal arrest. Section 487.05 of
the Criminal Codeshould not apply because Feeney's
rights had been violated under sections 7 and 8 of
the Chartet He noted that evidence given by Feeney's
sister was unreliable and should not be considered.
Despite these arguments, the second trialjuryfound
Feeney guilty of second-degree murder. On appeal,
the Britiph Columbia Court of Appeal rejected his
defence arguments and upheld his conviction.

For Discussion
1. Whli do you think the RCMP did not obtain

a s+arch warant before searching Feeney's
horie?

2. Why dld the Supreme Gourt order a new trial?
3. Why did the RCMP have to obtaln new

evi{ence for Feeney's second trial?
4. Whdt new evidence did the RCMP obtain

for Use in the second tfial?
5. Do you agree with the appeal court's

decision? Explain.
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Court Appearances
When the accused appears in court, the provincial courtjudge will set a trial
date or ask for an adjournment, which puts the matter over to a later date.
This gives the accused time to obtain legal advice. The judge will also indi-
cate in which court the case will be tried. The three possibilities are deter-
mined by the tlpe of offence:

. Offences over which a provincial court has absolute authority include
all summary and minor indictable offences, and they are listed in sec-
tion 553 of the Criminal Code. 

-Ihey 
include theft, fraud, mischief (all

under $5000), and keeping a bawdyhouse.
o For more serious indictable offences, the accused can elect to be tried

by a provincial courtjudge without ajury; or tried in a higher court by
ajudge alone or ajudge andjury. These crimes include assault, sexual
assault, and weapons offences.

In the early 1980s, a young British geneticist was
experimenting with extracting DNA from human
muscle tissue and made an astounding discovery. Alec

Jeffreys realized that random segments of human
DNA-the protein molecules in cells that determine
the genetic characteristics of all living things-are
"genetic markers." They are as unique to each indi-
vidual (with the exception of identical twins) as a
fingerprint.

Jeffreys found a way to process thbse markers,
using electricity and radioactive labelling, so that they
formed a distinct bar-codelike pattern on X-ray film.
Police could then match with great probability the
bar codes from DNA evidence at a crime scene with
DNA samples taken fiom suspects.Jeffreys called his
technique "DNA fingerprinting. "

Jeffreys' technique first came to public attention
when it helped to solve the murders of two British
women in the mid-1980s. The police arrested a
17-year-old male and sent semen and blood samples
to Jeffreys for testing. The results proved that the
young man was not the murderer. Jeffreys would
later recall that this was "the first man ever proved
innocent by molecular genetics, and without the evi-
dence he would have gone to jail for the rest of his
life." The police then required that all males in the
area between the ages of 13 and 30 give blood sam-
ples for DNA testing. There was still no match.

Later, 27-year-old Colin Pitchfork was overheard
in a bar boasting to friends that he had persuaded
a friend to give a blood sample for him. Police

arrested him, and DNA tesa showed that he had likely
committed both crimes. He was given two life sen-
tences. This was the first time that DNA testing had
pointed to a criminal.

For his contribution to forensic science,Jeffreys
was knighted by the Queen in 1994.

For Discussion
1. What discovery did Alec Jeffreys make with

respect to DNA?
2. Briefly summarize the technique of DNA

fingerprinting.
3. Explain the significance of the Colin

Pitchfork case.

Figure 7.8

Alec Jeffreys
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o Offences that can be tried usually by ajudge andjury in a supreme court
of the province are the most serious indictable offences. These are listed
in section 469 of the Criminal Code and include treason, murder, and
piracy. Only 5 percent of crimes are heard at the superior court level.
When the accused appears in provincial court, the judge will set a date
for a preliminary hearing.

The Plea
Someone charged with committing a criminal offence enters a plea in provin-
cial court. The person states whether he or she is guilty or not guilty of the
charge read in court. About 90 percent of accused Canadians plead guilty
at this stage of the process.

If the accused pleads guilty to a summary conviction or minor indictable
offence, he or she is sentenced immediately or remanded (sent back) into
custody. The remand can last up to eight days, or until the judge can review
the circumstances of the case and the criminal records of the accused and
pass sentence. If the accused pleads not guilty, the provincial court judge
will set a trial date. If the accused pleads guilty to a serious indictable offence
and wants to be tried by a provincial courtjudge, the same procedures will
apply as for summary convictions and minor indictable offences.

Preliminary Hearing
The preliminaryhearing lets the provincial courtjudge decide whether there
is sufficient evidence to proceed with a trial in a higher court. It only takes
place when the accused pleads not guilty to an indictable offence and chooses
to be tried by a higher courtjudge or ajudge and jury. During the prelim-
inary hearing, the judge hears evidence and the testimony of witnesses to
determine if a reasonable case can be made against the accused. If the evi-
dence is insufficient, the charges are dropped and the accused is free to go.
If there is sufficient evidence, the trial date is set by the judge.

The defence does not need tg call evidence at the preliminary hearing,
but can cross-examine the Crontr witnesses. If evidence is presented, it is
recorded and may be brought up at trial to attack the credibility of witnesses
who change their story. Such evidence may also be useful if the witnesses
later refuse to testi$/, flee, or die.

Sometimes the defendants will skip the preliminary hearing and go directly
to trial. This is done if (1) the accused has decided to plead guilty; (2) the
accused wants to have the trial date set as early as possible; or (3) the accused
wants to avoid negative publicity that may result from the preliminary inquiry.
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R. v. 0lubowale
(2001) 742 O.A.C. 279
Ontario Court of Appeal

The accusedwas arrested and chargedwith murder.
At his preliminary hearing, the Crown presented this
evidence: The accused was a bouncer at a tavern. A
group of men were asked to leave the tavern and
the bouncer followed them outside. The victim made
racial comments to Olubowale and a fight ensued.

Olubowale weighed twice as much as the victim
and was 30 cm taller. He was also a trained boxer.
Witnesses said the accused hit the victim three times
with blows described as "precise," "powerful," "full
force," and '\rery strong." Olubowale delivered the
last blow after chasing the victim around a car. The
victim fell and hit his head on the concrete and died
of his injuries. At his preliminary hearing, the accused
asked thejudge to reduce the charge to manslaughter.

Section 229 of the Criminal Codedefrnes murder
as follows:

(a) where the person who causes the death of a
human being
(i) means to cause his death. or

(ii) means to cause him bodily harm that he
knows is likely to cause his death, and is
reckless whether death ensues or not.

The provincial courtjudge would not reduce the
charge to manslaughter and committed the accused
to stand trial for murder. Olubowale appealed this
ruling. The Ontario Court of Appeal decided that
the accused could not be tried under section
229(aXi). But it also ruled that Olubowale's actions
were reckless because he knew his actions were likely
to cause death (section 229(a)(i i)). The appealwas
dismissed and the accused was ordered to stand trial
for murder.

For Discussion
1. When is a preliminary heafing held?

2. Why were Olubowale's actions considered
reckless?

3. What would have happened if the appeal
court had upheld the aPPeal?

Resolution Discussions
Before trial, defence attorneys may encourage the accused to participate in
a resolution discussion. The result can be a plea negotiation, commonly known
as plea bargaining. Plea and sentencing decisions are discussed in these
pre-trial resolution meetings. If there is strong evidence against the accused,
the defence may encourage the person to plead guilty to a lesser charge in
hope of receiving a lighter sentence. A guilty plea to a lesser charge bene-
fits the court. It saves time and money and eliminates jury selection.

Plea negotiations may free up the court system, but they are not formally
recognized in the Criminal Code. During discussions, the accused may give
up the right to a fair public hearing in court, where he or she might receive
a "not guilty" verdict. If the plea cannot be negotiated, any evidence that
was revealed during the negotiations can be used at trial. This may weaken
the position of the accused.
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I How the System Works: 0ntario Provincial Coutt

Police investigation

n
Individual charged by police

rI
Allegati0n and charges

reviewed by Crown prosecutor

I
Disclosure of brief to

accused and/or defence
lawyers by Crown

I

-

v

Pretrial discussion

Request for more
information/evidence

r r r r r r l r r r , ;  c h a r c e s- - - - - - - 7  
d r o p p e d

Defence requests
more disclosure

of evidence.

T

Iro*TRrAr. R0tm
Resolution discussion between
Crown and defence lawyers.
Outcome can range from with-
drawal of charges to guilty plea.

IRIAT ROIIIE
Discussion between Crown and
defence lawyers on trial issues,
such as witnesses needed.

Pretrial meetlng between judges, defence, and Crown

Superior
court
trial

Preliminary
hearing

a
I

I

-In 2% to 3% of cases,
judge seeks input on
appropriate charges
and range of sentence.

tn 2% to 3% of cases,
meetng held to discuss
trial if expected b take
more than half a day,

Figure 7-9

This diagram shows the
process a case goes through,
from the init ial police investi-
gation to sentencing.

charges
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Plea negotiations are often regarded as compromising justice. The 1993
plea bargain that resulted in a l2-year sentence for Karla Homolka led some
experts to question its value and legitimacy. Homolka was sentenced before
the public became aware of many of the gruesome facts that were revealed
during the trial of her ex-husband Paul Bernardo. (The pair had been accused
of torturing and killing several young women.) By court order, testimony in
her case could not be reported until his trial was complete. Supporters of the
Homolka plea bargain point out that Homolka's evidence, made available
through plea negotiations, was needed to establish the strongest possible case
against Bernardo (R v. Bnnardo (1995)).

Without plea negotiations, the court system would be overwhelmed by the
number of cases going to trial. Through such negotiations, justice is served.
The Crown obtains a conviction and the accused receives apenalty, although
not the maximum one. It can save victims or their families a great deal of
suffering. They do not have to take the witness stand and relive their ordeals.

Review Your Understanding (Pages 2o2 to 21,t)
1. What information does a defence lawyer use to prepale the background

for a case?
2. Why is legal aid an important paft of the legal system?
3. Why is disclosure an essential part of the criminal justice system?
4. How is forenslc science used in the cdminal justice process?

5. Explain the purpose of the DNA data bank.
6. What is the pupose of an adioumment?
7. On what basis does the Criminal Code establish the court in which a

case will be tded?
8. What is a plea? What percentage of accused Canadians plead guilty?

9. (a) ldentlfy the purpose of a prellmlnary hearing.
(b) Under what circumstances would the accused skip a pteliminaty

hearing?
10. Explain plea negotiation and outline the advantages and disadvantages

of the process.
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Should a Suspect Be Forced to Provide Samples
for DNA Testin{!
Deory,'ribonucleic acid (DNA) contains the
genetic code of life and is a powerful form of
genetic fingerprinting. When a DNA sample is
taken from someone, itis turned into an image
that is unique to that individual, much like a
fingerprint. The chances of any two individuals,
except identical twins, having the same DNA
image (print) is about one in 10 billion.

Since its discovery in 1984, DNA matching
has been used over a thousand times in

Canadian courts. Even microscopic traces of
blood, bone, hair, saliva, or semen left at the
scene of the crime contain DNA.

The importance of DNA testing was seen in
the highly publicized case of Guy Paul Morin,
who was convicted in 1992 of murdering nine-
year-old ChristineJessop, his next-door neigh-
bour (R a. Mmin (1993)). Sixyears earlier, he
had been acquitted of the same crime.
Following his second trial, he was sentenced

Fieure 7-10

This scientist is working with DNA samples, an expensive and delicate operation.
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to life imprisonmentwith no hope of parole for
25 years. In 1995, he was released from prison
after DNA testing proved that he had not com-
mitted the crime. He received an apologyfrom
the Ontario government, and he and his family
were awarded $1 250 000 in damages. (See also
Refermce Re Milgaard (1992), page 116.)

Despite its usefulness in solving crimes,
DNA testing raises issues about the civil rights
of Canadians. In 2000, the Criminal Codewas
changed to require that all persons convicted
of serious crimes such as murder and sexual
assault provide DNA samples to be kept on file.
Crown attorneys can also ask judges for per-
mission to obtain samples from people who
have been convicted of lesser crimes. These
samples must be given, even if the convicted
person refuses to comply.

0n One Side
Police consider DNA matching the biggest
crime-solving breakthrough of the century.
DNA testing can help to solve crimes quickly,
and in many cases can eliminate suspects.
Canadian police would like to follow the
example of the British police force and col-
lect DNA samples from anyone who is charged
with a criminal offence. Arrested persons must
provide these samples, even though theyhave
not been convicted.

The public also largely supports DNA
testing because it seems to increase public
safety. Supporters of victims' rights want all
suspects of violent crimes to provide DNA
samples. A 1995 public opinion poll showed

that 88 percent of Canadians support the use
of DNA in criminal trials. They believe that
since the purpose of DNA evidence is to deter-
mine the guilt or innocence of the suspect,
there should be no argument about its use.

0n the 0ther Side
Critics argue that compulsory DNA testing
infringes upon the Canadian Charter of Rights
and Freedoms. They feel that the individual's
right to protection from unreasonable search
and seizure is violated when suspects are
forced to provide samples for DNA testing.
They maintain compulsory DNA sampling is
an invasion of privacy, similar to tapping a tele-
phone or obtaining other evidence without
a warrant.

Moreover, controversy surrounds the test
itself. Scientists can never saywith absolute cer-
tainty that two DNA samples are perfectly
matched. They can only make a statement of
probability. Critics say that more work needs
to be done to improve the reliability and accu-
racy of DNA testing. They fear thatjuries could
be overwhelmed by the scientific evidence of
a DNA match. They may overlook other evi-
dence that points to the innocence of accused
persons.

The Bottom Line
There is no doubt that DNA tests are a pow-
erful tool in police investigations. Should sus-
pects be forced to provide samples for testing
against their wishes? Or should the rights of
the individual outr,veigh those of society?

ttYhat ll,o You lhink?
1. What is meant by genetlc fingenrinting?
2. Why is the Guy Paul Morin case considered to be so important? What would have

happened to him without DNA testing?
3. What civil dghts issues are raised by DNA testing?

4. Why do the police and victims' dghts groups support compulsory DNA testin$?

5. What arguments do the critics of DNA testing present?

6. State and explain your position on DNA testing. Use information from this lssue to
support your opinion.
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Ghapter Highlighfs
. Awareness of your legal rights and police powers will

protect you.

When making an arrest, the police must have reason-
able grounds that the suspect committed the offence.

When apprehending a suspect, the police can issue
an appearance notice, arrest the suspect, or obtain a
warrant.

Police can use as much force as necessary to prevent
an escape.

Citizens can make an arrest under certain circumstances.

Police are responsible for their behaviour and conduct
when carrying out their duties.

Police must inform those under arrest of their rights.

Police must obtain a search warrant to search a orivate
residence.

Before trial, the accused can apply to be released on
bai l .

Some arrested persons can apply for legal aid.

Prior to a trial by jury, the Crown attorney and the defence
meet to review the evidence.

DNA testing has become an important part of collecting
evidence.

A preliminary hearing enables the provincial court to
decide whether there is enough evidence to be tried by
a higher court.

o

a

a

a

a

a

Review Key Terms
Name the key terms that are described below.

a) the use of medicine and science to solve legal problems

b) to look for evidence related to a charge

c) a lawyer on duty at the court

d) a document that names the offence with which the
accused has been charged

e) a lie detector test

0 setting a trial over for a later date
g) an order to appear in court at a certain time and place

h) a document stating that the accused recognizes that he
or she is being charged and promises to appear in court
on a certain date

i) to be sent back into custody
j) the process of revealing all evidence to both sides
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k) a document giving police the right to search a specific
location

l) a written document made under oath by a police officer
stating reasonable and probable grounds to believe an
offence has been committed

m)the process of encouraging an accused to plead guilty
to a lesser charge in hope of receiving a lighter sentence

n) to deprive a person of his or her liberty in order to lay
a charge, preserve evidence, or preventthe person from
committing another offence

o) a document signed by the accused with conditions to
follow

p) a formal document naming the accused, l isting the
offenpe, and ordering the arrest

Gheck Your l(nowledge
l. Outline the requirements for a legal arrest.

2. Identify the legal rights of an accused on arrest
or detention.

3. Identifr the powers of the police with regard
to a proper search.

4. Identifr the different tFpes of pre-trial release
and provide an example of each.

Apply Your Learning
5. Page was a back-seat passenger in a car stopppd

by police for speeding. When the police noticpd
several open beer cans near Page, they assumpd
he was guiltyof drinkingin pubtc and demandpd
identification. Page refused to cooperate arird
beqame obnoxious and demanded to be let $o.Deqame oDnoxlous ancl oemandecl to De let go.
Thf police refused and Page became noisier ahd
be$an to cause a disturbance. The police then
arr$sted him. Ashoving and pushing match thpn
brQke out. Page was charged with tr,vo counts of
assdult.
a) \Alhy was Page charged with assault?
b) Should Page be found guilty of assauft?

lExplain.



6. R a. Van Haarlzm (1991), 64 C.C.C. (3d) 543
(British Columbia Court of Appeal)

Van Haarlem was charged with attempted
murder, robbery, and unla*firl confinement. As
part of his release conditions, he was not to con-
tact any person who had been called as a witness
at the preliminary hearing. The following day,
by chance, he met an officer whom he had
known for many years and who had testified at
the preliminary hearing. They agreed not to talk
about the case. In the course of their conversa-
tion, Van Haarlem made an incriminating
remark, indicating that he would have pleaded
guilty if notfor *re fact that an acquaintance had
testified against him at the preliminary hearing.
a) Forwhat reason did the accused plead not

guilty at the preliminary hearing?
b) Should the incriminating remark evidence

be admitted? Whv or whv not?

7. R. u. Brofcs, tlggll 3 S.C.R. 595
Court of Canada)

Broyles was convicted of second-degree
murder. The body of the victim was found
under a stairwell seven days after her death. The
police arranged for a friend to visit him while
he was in custody. They provided the friend with
a body-pack recording device. The friend
encouraged Broyles to ignore his lawyer's advice
to keep silent. The tape recording established
that Broyles knew the victim was dead the day
that she went missing. On the recording, Broyles
admitted, "the cops don't know that I knew she
was downstairs." The evidence was admitted to
the court and Broyles was convicted. He
appealed to the Supreme Court of Canada.
a) On what basis would Broyles appeal his con-

viction?
b) Were the policejustified in their actions in

this case? Explain.
c) On the basis of the information provided,

why do you think the Supreme Court of
Canada allowed the appeal? Explain.

8. R u. hnith, [1991] 1 S.C.R. 714 (Supreme Court
of Canada)

Smith, severely beaten in a fight, left the
scene but returned with a shotgun and shot the
victim in the face and the chest. He surrendered
to police. The police read him his rights and
Smith indicated he understood them. Before
consulting a lawyer, he made a statement in
which he admitted the shooting. He said that
he was drunk and provoked. After his statement
was taken, the police advised Smith that the
victim had died. Smith appealed his conviction
on the basis that he was not informed on his
arrest of the fact that the victim was dead.
a) How would the fact that Smith was drunk

and provoked affect the charge laid against
him?

b) Did the police proceed properly? Explain.

(supreme Gommunicate Your Understanding
9. In groups, role-play an arrest by outlining the

dialogue that should take place between a police
officer and a suspect. Select a Criminal Code
offence that you have previously studied and
identifr the section number from the Code.
Ensure that the requirements of the Canadian
Charter of Rights and Freedorns are met with your
arrest procedure.

10. Adapted from an article in The Tbronto Star,
March 10, 2001, p.M7

A motorist was ordered to pull over by a
police officer. He refused and stepped on the
gas. A chase took place at twice the speed limit
and he went through a red light. Finally, he was
cornered by four squad cars. He fell out of the
car drunk. His blood-alcohol level was three
times above the legal limit. In a plea bargain,
the charges of having too much alcohol in his
blood and fleeing police were dropped. He
pleaded guilty to impaired driving. The
Criminal Code states that the punishment for
impaired driving for a first offender ranges from
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a $600 fine to a one- to three-year licence sus-
pension. A plea bargain was negotiated, and the
Crown and the defence recommended a $600
fine and a one-year suspension in return for a
guilty verdict. The judge considered the fol-
lowing factors: the defendant's apology; he had
a steadyjob; he had not hurt anyone; and he
was a first-time offerlder.

The judge suspended his licence for a year
and sentenced him to 30 days. He was allowed
to serve his time at home.

Outline the position of the Crown and
defence in their plea bargain. Outline the posi-
tion of the judge with respect to the sentence
issued. Write a one-paragraph reaction to this
case and how the process of plea bargaining is
used in the criminal process.

I l. In pairs, select one of the topics below. One stu-
dentwill prepare an argument in favour of the
statement and the other student will prepare
a counterargument against the statement.
Supportyour arguments with examples. Share
your opinions.
a) Police should have the right to go on strike.
b) Everyone in Canada should be photographed

and fingerprinted to make law enforcement
easier.

c) Police shouldnotcarrygunsexceptunder
special circumstances.

d) Anyone with a criminal record should not
be released on bail.

e) Police should be forbidden from engaging
in high-speed chases.

l tEL

Develop Your Thinking

Shquld police officers have a quota systerfr!
Exflain.

12. Assume that you are a member of a civil liber-
ties association that wants to ensure that indi-
vidual rights are protected at all costs. Outline
the legal rights that you feel must be given to
an accused person. Now, assume you are the
hedd of a police services board that wants to
make sure that society is protected at all costs.
Outline the types of actions thatyou feel police
are justified in using to protect society. Use
examples from the text or other sources to sup
port each position.

13. A police officer was demoted for failing to meet
quotas (fixed numbers) for laying charges. The
officer was expected to lay four Criminal Cqde
charges, three liquor-licence charges, and f{ve
radar-related traffic charges each mon{h.
Shquld police officers have a quota systerfr?
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